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THE CIVIL SERVICE OF THE UNITED STATES. 


BROUGHT up on the sea-coast, and familiar always with those 
that go down to the sea in ships and do business in great waters, 
we early learned that no ship could ever be built in a manner 
absolutely satisfactory to the neighbors ; and it has been our occa- 
sional amusement, in succeeding years, to observe how uniformly 
the fleets of every nation are the subjects of animated contumely, 
whenever brought to the attention of parliamentary critics. Yet 
the naval architect has experience. He knows what a vessel should 
be; has perhaps seen just such a one as he projects; and he knows 
with accuracy what are the qualities of the materials he has to 
work with. But the builders of our ship of State not only had 
never seen just such a work as they had to construct, but they 
knew that the materials with which they were to operate were 
human beings, present and to come, and that they could not, in 
the nature of things, be calculated on with certainty. They 
were, and would be, not chessmen of settled values, but men of 
various characters, more or less firm, intelligent, generous, and 
patriotic ; sometimes fitted for their places, sometimes fit for 
other places, and indeed now and then fit for none in any well- 
appointed craft. They launched their vessel amid even more 
adverse criticism than is usual ; and, though she proved staunch, 
trim, and well-fastened, she was soon found by a majority of her 
numerous part-owners to need substantial repairs, and indeed has 
needed and received such at intervals ever since, as might well 


have been anticipated. It was not her shortcomings, but her 
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success, that called for admiration. It was expected that she 
would encounter storm and stress ; that she would often be severely 
strained ; and, indeed, by many of her friends even, that she would 
absolutely founder. The wonder is that she has survived, and, 
on the whole, so prosperously. 

The present difficulty among the part-owners is a_ very 
serious one. They cannot set her out, like a child’s boat, and 
tell her to cross the pond empty. Her voyage is to be over a 
tempestuous ocean. She must be officered and manned. How, 
is the problem. Shall every new captain dismiss his whole ship's 
company and procure a fresh one, or shall the owners keep 
experienced officers and able seamen permanently attached 
to the vessel? It is argued, on the one hand, that the captain 
is largely responsible for the success of the ship, and should 
appoint his men; and, on the other, that the owners have the 
deeper interest in her safety, and should see that their friends 
control her in part. One party fears * old fogies ;” the other, 
Captain Kyd. There is great room for apprehension. ‘There 
always was, and always must be; not with this ship alone, but 
with all such. A ship is made to sail the sea, and her existence 
is one of constant peril. Government is a human invention: 
every form of it has its peculiar difficulties and dangers ; and so 
it will ever be. History repeats itself. Diocletian gave the 
United States the example of absolute forgiveness of the defeated 
party in a civil war. That which hath been is now, and that 
which is to be hath already been. We must be continually 
alert, and never forget that a free government can only be 
maintained by the sleepless vigilance of free men. But we 
fear that the ery of * old fogy ” is growing personal, and take 
refuge under the national shield. 

The Constitution provides that the President “ shall nominate, 
and by and with the advice and consent of the Senate shall 
appoint, ambassadors, other public ministers and consuls, judges 
of the Supreme Court, and all other officers of the United States, 
whose appointments are not otherwise herein provided for, and 
which shall be established by law; but the Congress may by law 
vest the appointment of such inferior officers as they think proper 
in the President alone, in the courts of law, or in the heads of 
departments.” And that * The President shall have power to 
fill up all vacancies that may happen during the recess of the 
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Senate, by granting commissions which shall expire at the end 
of their next session.” 
The laws direct that the great number of inferior officers 
shall be appointed by collectors of customs and similar official 
persons, with the consent and under the direction of the’several 
heads of the departments to which they belong. It was deter- 
mined by the first Congress in 1789, by a vote in the House of 
34 to 20, and by the casting vote of Vice-President Adams in 
the Senate, that the intent of the Constitution was to vest the 
power of removal from office in the President alone ; and this 
interpretation was substantially acquiesced in till the collision 
occurred between Congress and President Johnson in 1867. 

The administration of the government for its first forty years 
proved, according to Hamilton’s criterion, the excellence of the 
plan on which it was built. 

The practice had steadily proceeded upon the true principle of 
making appointments depend upon the officer’s honesty, capacity, 
and fidelity to the Constitution, probably not without at least 
occasional reference to his political opinions, and continuance in 
office upon good behavior, and without reference to such opinions. 
This practice has always prevailed, so far as the regular military 
and naval officers are concerned ; and in consequence of this, and 
of the system of carefully educating cadets for such offices, those 
functionaries have been and are held in high respect, and are to 
a remarkable degree able, honorable, and patriotic. The last 
thing we fear among them is any thing resembling pecuniary 
dishonesty. 

It is remarkable that these officers held their places by a ten- 
ure similar to that of the principal civil officers, until the year 
1862.1 

We do not know why they did not find themselves “ the vas- 
sals of vicissitude ” with the others; but their exemption has 


1 The statute, 1862 (12 U. S. Stat. 196), requested the President to dismiss any 
such officer, when such dismission would, in his judgment, promote the public 
interest. But, in 1865, another act (13 Stat. 489) provided that any such officer, 
so dismissed, might demand a court-martial ; and if such court did not award death 
or dismissal, the order of dismissal should be void. 

In 1866 the existing law was passed. It (14 Stat. 92) provides that ‘ No officer 
inthe military or naval service shall, in time of peace, be discharged from service, 
except upon and in pursuance of the sentence of a court-martial to that effect, or in 
commutation thereof.” 
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vastly contributed to the safety of the country, unless, indeed, we 
consider, that, if they had been involved in the general disaster, 
the public excitement would have been so deep and effective 
that we should not now have occasion to consider the subject of 
this article. 

In the year 1829 President Jackson and the leaders of his 
party astonished the country by a breach of official trust so 
stupendous that it had been supposed impossible for men in high 
official place in the republic, —the arbitrary removal of civil 
officers in enormous numbers on account of their political opinions, 
or from motives of personal and partisan favoritism. This was 
the American Eve of St. Bartholomew : a sudden and treacherous 
massacre by a chief magistrate of a portion of his own people, 
not for wrong action, but for heretical opinion. 

Some passages from Parton’s “ Life of Jackson” are pertinent 
here, as showing the practical working of the new. device.! 


“Tt cannot be denied, that, in the first month of this administration, more 
removals were made than had occurred from the foundation of the govern- 
ment to that time. It cannot be denied that the principle was now acted 
upon, that partisan services should be rewarded by public office, though it 
involved the removal from office of competent and faithful incumbents. 
Colonel Benton will not be suspected of overstating the facts respecting 
the removals, when he admits that their number, during the year 1829, 
was 690. He expresses himself on this subject with less than his usual 
directness. His estimate of 690 does not include the little army of clerks 
and others who were at the disposal of some of the 690. The estimate of 
2,000 includes all who lost their places in consequence of General Jackson’s 
accession to power; and, though the exact number cannot be ascertained, I 
presume it was not less than 2,000. Colonel Benton says, that, of the 8,000 
postmasters, only 491 were removed; but he does not add, as he might 
have added, that the 491 vacated places comprised nearly all in the depart- 
ment that were worth having. Nor does he mention that the removal of _ 
the postmasters of half a dozen great cities was equivalent to the removal 
of many hundreds of clerks, book-keepers, and carriers.” * 


1 The quotations from Parton are here taken from the appendix to Mr. Jenckes’s 
Report to the House of Representatives on the Civil Service in 1868. Reports of 
Committees, 1867-68, p. 8 et seq. 

2 This will remind the reader of Macaulay’s essay on the Earl of Chatham, in 
which he thus speaks of the proceedings of the party of “ the King’s friends,” under 
the administration of Bute and George Grenville : — 

‘‘A persecution, such as had never been known before, and has never been known 
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“Terror, meanwhile, reigned in Washington. No man knew what the 
rule was upon which removals were made. No man knew what offences 
were reckoned causes of removal, nor whether he had or had not com- 
mitted the unpardonable sin. The great body of officials awaited their fate 
in silent horror, glad, when the office-hours expired, at having escaped an- 
other day. The gloom of suspicion (says Mr. Stansbury, himself an office- 
holder) pervaded the face of society. No man deemed it safe and prudent to 
trust his neighbor ; and the interior of the department presented a fearful 
scene of guarded silence, secret intrigue, espionage and tale-bearing. A 
casual remark dropped in the street would, within an hour, be repeated at 
head-quarters ; and many a man received unceremonious dismission who 
could not, for his life, conceive or conjecture wherein he had offended. 


since, raged in every public department. Great numbers of humble and laborious 
clerks were deprived of their bread, not because they had neglected their duties, nor 
because they had taken an active part against the ministry, but merely because they 
had owed their situations to the recommendation of some nobleman or gentleman 
who wag against the peace [with France and Spain]. The proscription extended to 
tide-waiters, to gaugers, to door-keepers. One poor man, to whom a pension had 
been given for his gallantry in a fight with smugglers, was deprived of it, because he 
had been befriended by the Duke of Grafton. An aged widow, who, on account of 
her husband’s services in the navy, had, many years before, been made house- 
keeper to a public office, was dismissed from her situation, because it was imagined 
that she was distantly connected by marriage with the Cavendish family.” 

And, as illustrative of the intellectual character of the man who could inaugurate 
such a ruinous policy,.we quote from the same essay what is said of Grenville with 
reference to the “ Stamp Act: — 

“While Pitt was thus absent from Parliament, Grenville proposed a measure 
destined to produce a great revolution, the effects of which will long be felt by the 
whole human race. We speak of the act for imposing stamp-duties on the North 
American colonies. The plan was eminently characteristic of its author. Every 
feature of the parent was found in the child. A timid statesman would have shrunk 
from a step of which Walpole, at a time when the colonies were far less powerful, 
had said, ‘ He who shall propose it will be a much bolder man than I.’ But the 
nature of Grenville was insensible to fear. A statesman of large views would have 
felt that to lay taxes at Westminster on New England and New York was a course 
opposed, not indeed to the letter of the statute-book, or to any decision contained in 
the Term Reports, but to the principles of good government, and to the spirit of the 
Constitution, A statesman of large views would also have felt that ten times the 
estimated produce of the American stamps would have been dearly purchased by 
even a transient quarrel between the mother country and the colonies.” 

“ But Grenville knew of no spirit of the Constitution distinct from the letter of the 
law, and of no national interests except those which are expressed by pounds, shil- 
lings, and pence. That this policy might give birth to deep discontents in all the 
provinces, from the shore of the Great Lakes to the Mexican Sea; that France and 
Spain might seize the opportunity of revenge; that the Empire might be dismem- 
bered ; that the debt — that debt with the amount of which he perpetually reproached 
Pitt — might, in consequence of his own policy, be doubled, — these were possi- 
bilities which never otcurred to that small, sharp mind.” 
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* An old friend of General Jackson was in Washington this summer. He 
wrote on the 4th of July to a friend : — 

“*T have seen the President, and have dined with him, but have had no 
free communication or conversation with him. The reign of this adminis- 
tration — I wish another word could be used — is in very strong contrast 
with the mild and lenient sway of Madison, Monroe, and Adams. To me 
it feels harsh ; it seems to have had an unhappy effect on the free thoughts 
and unrestrained speech which have heretofore prevailed. I question 
whether the ferreting out treasury-rats and the correction of abuses are suf- 
ficient to compensate for the reign of terror which appears to have com- 
menced. It would be well enough if it were contined to evil-doers ; but it 
spreads abroad like a contagion: spies, informers, denunciations, — the 
fecula of despotism. Where there are listeners, there will be tale-bearers, 
A stranger is warned by his friend, on his first arrival, to be careful how he 
expresses himself in relation to any one or any thing which touches the 
administration. I had hoped that this would be a national administration, 
but it is not even an administration of a party. Our republic henceforth 
will be governed by factions; and the struggle will be, who shall get the 
offices and their emoluments, —a struggle embittered by the most base and 
sordid passions of the human )eart.’ 

“So numerous were the removals in the city of Washington, that the 
business of the place seemed paralyzed. In July, a Washington paper 
said : — 

“¢ Thirty-three houses which were to have been built this year have, we 
learn, been stopped, in consequence of the unsettled and uncertain state of 
things now existing here ; and the merchant cannot sell his goods or collect 
his debts, from the same cause. We have never known the city to be in 
a state like this before, though we have known it for many years. The in- 
dividual distress, too, produced in many cases by the removal of the destitute 
officers, is harrowing and painful to all who possess the ordinary sympa- 
thies of our nature, without regard to party feeling. No man, not 
absolutely brutal, can be pleased to see his personal friend or neighbor 
suddenly stripped of the means of support, and cast upon the cold charity 
of the world, without a shelter or a home. Frigid and insensible must be 
the heart of that man who could witness some of the scenes that have 
lately been exhibited here, without a tear of compassion or a throb of 
sympathy. But what is still more to be regretted, is, that this system, 
having been once introduced, must necessarily be kept up at the com- 
mencement of every presidential term; and he who goes into office, 
knowing its limited and uncertain tenure, feels no disposition to make 

permanent improvements, or to form for himself a permanent residence. 
He therefore takes care to lay up what he can during his brief official 
existence, to carry off to some more congenial spot,avhere he means to 
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spend his life, or re-enter into business. All, therefore, that he might have 
expended in city improvements is withdrawn; and the revenue of the 
corporation, as well as the trade of the city, is so far lessened and de- 
creased. It is obviously a most injurious policy as it respects the interests 
of our city. Many of the oldest and most respectable citizens,of Wash- 
ington, those who have adhered to its fortunes through all their vicissitudes, 
who have “ grown with its growth, and strengthened with its strength,” 
have been cast off, to make room for strangers, who feel no interest in the 
prosperity of our infant metropolis, and who care not whether it advances or 
retrogrades.’ 

“ As a general rule, the dismission of officers was sudden and unexplained. 
Major Eaton, for example, dismissed the chief clerk of the War Depart- 
ment in the terms following : — 

“* Major : The chief clerk of the department should, to his principal, 
stand in the relation of a confidential friend. Under this belief, I have 
appointed Dr. Randolph, of Virginia. I take leave to say, that, since I 
have been in this department, nothing in relation to you has transpired to 
which I would take the slightest objection, nor have I any to suggest.’ 

“ These facts will suffice to show that the old system of appointments and 
removals was changed, upon the accession of General Jackson, to the one 
in vogue ever since, which General Marcy completely and aptly described, 
when he said that to the victors belong the spoils. Some of the consequences 
of this change are the following : — 

“1. The government, formerly served by the élite of the nation, is now 
served to a very considerable extent by its refuse. That at least is the 
tendency of the new system ; because men of intelligence, ability, and virtue, 
universally desire to fix their affairs on a basis of permanence. It is the 
nature of such men to make each year do something for all the years to 
come. It is their nature to abhor the arts by which oflice is now obtained 
and retained, In the year of our Lord 1859, the fact of a man’s holding 
office under the government is presumptive evidence that he is one of 
three characters; namely, an adventurer, an incompetent person, or a 
scoundrel. From this remark must be excepted those who hold offices that 
have never been subjected to the spoils system, or offices which have been 
‘taken out of politics.’ 

“2, The new system places at the disposal of any government, however 
corrupt, a horde of creatures in every town and county, bound, body and 
soul, to its defence and continuance. 

“3. It places at the disposal of any candidate for the presidency, who has 
a slight prospect of success, another horde of creatures in every town and 
county bound to support his pretensions. I once knew an apple-woman in 
Wall Street, who had a personal interest in the election of a President. 
If her candidate gained the day, her ‘old man’ would get the place of 
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porter in a public warehouse. The circle of corruption embraces hundreds 
of thousands. 

“4. The spoils system takes from the government employé those motives 
to fidelity which in private life are found universally necessary to secure it. 
As no degree of merit whatever can secure him in his place, he must be a 
man of heroic virtue who does not act upon the principle of getting the 
most out of it while he holds it. Whatever fidelity may be found in office- 
holders must be set down to the credit of unassisted human virtue. In a 
word, the spoils system renders pure, decent, orderly, and democratic 
government impossible. Nor has any government of modern times given 
such a wonderful proof of inherent strength as is afforded by the fact, that 
this government, after thirty years of rotation, still exists. 

“ At whose door is to be laid the blame of thus debauching the govern- 
ment of the United States? It may, perhaps, be justly divided into three 
parts: First, Andrew Jackson, impelled by his ruling passions, resent- 
ment and gratitude, did the deed. No other man of his day had audacity 
enough. Secondly, the example and politicians of New York furnished 
him with an excuse for doing it. Thirdly, the original imperfection of the 
governmental machinery seemed to necessitate it. As soon as King Caucus 
was overthrown, the spoils system became almost inevitable, and perhaps 
General Jackson only precipitated a change which sooner or later must 
have come. 

“While the congressional caucus system lasted, confining the sphere of 
intrigue to the city of Washington, politicians did not much want the aid 
of the remote subordinate employés of the government. But when the 
area of President-making was extended so as to embrace the whole nation, 
every tide-waiter, constable, porter, and postmaster, could lend a hand. 
Well, then, do not burst with virtuous rage until you have duly reflected 
upon the fact, too well known, that the average disinterested voter can only 
with difficulty be induced even to take the trouble to go to the polls and 
deposit his vote. Without the stimulus of interested expectation, how is 
the work of a presidental campaign to be got done? Who will paint the 
flags, and pay for the Roman candles, and print the documents, and supply 
the stump ? 

“ The patriotic citizen, do you answer? Why does he not do it, then ? 

“The spoils system, we may hope, has nearly run its course. It is 
already understood that every service in which efficiency is indispensable 
must be taken out of politics ; and this process, happily begun in some 
departments of municipal government, will assuredly continue. ; 

“The first century of the existence of a nation which is to last thirty 
centuries or more, should be merely regarded in the light of the ‘ Great | 
Republic’s’ experimental trip. A leak has developed itself. It will be 
stopped.” 
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Beyond its immediate and disastrous effects upon individuals, 
the blow to our system of administration was not immediately 
and conspicuously calamitous. The business of the country 
went on as before, and without serious jarring. But when, twelve 
years afterwards, the party which had inflicted it went out of 
office, it was seen with profound regret by all thoughtful pat- 
riots, that the party which rose upon its defeat had not the 
power — perhaps not the will — to avoid its pernicious example ; 
and the breach of public trust, at first so shocking, seemed more 
tolerable, as having the specious appearance of just retaliation, and 
at length became systematic and regular, as the murder of the 
Sultan’s brothers returns upon that Sultan’s own children. 

And so the civil service, the most important human comple- 
ment of the written frame of government, went, to use the 
favorite phrase in the navy, to the Devil! 

At the outset of the government, and in the appointment of its 
even then numerous officers, it was almost of necessity that the 
President and the heads of departments should resort for infor- 
mation and advice to the senators and representatives of the 
different States. Down to the period of President Jackson, we 
are not aware that any serious evil had resulted from that practice. 
And the civil service was attractive to worthy men, and its 
members were respected in society as they should be. 

But, since that era of disaster, a system has grown up under 
which the senators and representatives of the dominant party, at 
the time, have long claimed the right to control all the appoint- 
ments in their several States, sometimes as inherent in each 
delegation as a body, and in other cases as the personal perquisite 
of individuals ; as, for instance, all should unite in the appoint- 
ment of a district attorney, while each one should have a certain 
number of inspectorships, clerkships, and the like, as his own 
appanage. Thus the great principles of obedience to law, of 
publicity in national affairs, and consequent responsibility, were 
ignored or forgotten. 

Powers vested in the executive thus passed to members of 
the legislative body,—to men who, while holding an official 
character, found themselves in positions to exercise powers inde- 
pendent of that character; and it was not long before those 
powers began to be exercised, as Jackson used his, for the per- 
sonal and temporary advantage of the possessors, or by way of 
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substantial bargain and sale, till now, in the language of Mr, 
Evarts, “the placemen make the Congressmen, and the Con- 
gressmen the placemen, and both leave the people out.” And 
we find that not only no one is responsible for the appointment 
of an officer in the custom-house or post-office, but that it would 
require an investigating committee to discover by what precise 
means he obtained it, or when or by what means he may find 
himself deprived of it. This is a state of things well calculated 
to excite the liveliest alarm, especially when we see what an 
effect a permanent, respectable body of officers in each State 
might have had in averting the late national calamity. Whata 
difference it would have made to the stability of the government 
if its officers had felt themselves to be such in reality, instead of 
being the temporary and feeble slaves of a faction ; dependent 
for their bread, not upon the people and the government they 
were in positions to serve, but upon, perhaps, the open enemies 
of that people and that government. 

The Constitution has been silently changed, as in the conspic- 
uous example of the electoral college or colleges, whose powers, 
intended to be of the grandest character and the highest respon- 
sibility, and to be exercised with the most serious deliberation, 
have been reduced to the duty of reading the newspapers, and 
recording the result of the action of the party to which they 
belong. Their real work is done by delegates, in number twice 
as great as the legal electors, chosen without law, not by the 
whole people, but by a party, who meet at a place designated 
by a committee unknown to the law, and, in a manner more or 
less tumultuary, designate the persons for whom they wish the 
party they represent to vote for the two great offices; and are 
good enough, also, to lay down a “ platform” of political princi- 
ples, which is expected to be a light to their path, if elected, and 


a guide to the action of the coming Congress, substituting thus: 


a kind of prophetic legislation for the action of our representa- 
tives after debate. And it is not uncommon for members of 
Congress, in open session, to cite such a platform as actually con- 
trolling the conduct of members of the party who laid it down. 
But even before this tumultuary deliberation and consultation, 
meetings are openly held on the days and nights immediately 
preceding a meeting of such a convention, by self-selected leaders, 
who arrange the “ platform,” and do what they can to settle, in 
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advance, the nominations to be made; thus illustrating the prov- 
erb, that Power is perpetually stealing from the many to the 
few. The other and various wheels within wheels we leave to 
the imagination, perhaps assisted by the memory, of the reader. 

Naturally the grave attention of the public has been turned to 
this subject, and as naturally all efforts to amend the obvious 
evils have met with much open, and more covert, resistance. 
The late Hon. T. A. Jenckes, of - Rhode Island, distinguished 
himself in the most honorable manner by his able and fruitful 
examination and exposition of the perils and abuses to be com- 
bated, and also of the manner in which similar evils have been 
met and overcome in other countries. 

In his message to Congress, Dec. 5, 1870, President Grant 
said: ** The elevation and purification of the civil service of the 
country will be hailed with approval by the whole people of the 
United States;” and on the third day of the next March a law 
was passed, which authorized the President, with the aid of per- 
sons of his own selection, to make rules for that object. He 
selected seven gentlemen eminently qualified for the duty; and 
Mr. George William Curtis was their chairman.! 

Rules were accordingly made, and laid before Congress by the 
President, Dec. 19, 1871, and that body, in two separate ses- 
sions, made appropriations for carrying them into effect. We 
give an abstract of those rules, taken from the admirable address 
of Mr. Dorman B. Eaton, of New York, delivered at Detroit, in 
May, 1875, as follows :— 


1. Political assessments, which have always been imposed in aid of 
the mercenary interests of the most partisan elements in our politics, and 
which are incompatible with integrity and the requisite independence on 
the part of the public officers, were forbidden; but leaving every citizen 
alike free to contribute as much as he should wish to promote his politi- 
cal opinions. 

2. The public places were so divided as to bring a few of those of the 
higher grade, which might fairly be claimed to represent the policy of 
those in power, and the principles of the dominant party, within the range 
of that unconditioned appointing power of the President, that must, it is 
conceived, be so far exercised in reference to such policy and principles as 
may be needful to secure harmony and vigor in the administration ; but in 


1 Address of Mr. Dorman B. Eaton. 
1876. 


“Journal of Social Science” for May, 
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all the grades below, which were classified and grouped in aid of regular 
promotions, the places were required to be filled by selections from among 
a few, ascertained by tests of character and qualifications which, in their 
nature and application, were irrespective of political opinions. 

3. These tests were, first, the best attainable of good reputation and 
honesty ; and next, a fair public competitive examination of the several 
applicants, as to their attainments and capacity in those particulars which 
are essential to the proper discharge of the respective positions for which 
they might compete. These competitive examinations extended both to 
those seeking admission to the service and those seeking promotion. 

4, Selections to fill vacancies, and for promotions, were to be made 
by the superior officers having the appointing power, from among a 
limited number of those standing highest on the lists, as the result of com- 
petition. The appointment was first to be made only for the proba- 
tionary period of six months, final appointment being coutingent upon 
good behavior and capacity demonstrated within that period. 

5. To insure the necessary vigor and authority in the executive, and 
to avoid any suspicion of an intention to create a permanent term of 
office, the existing term was left undisturbed; and there was no further 
restriction placed upon the authority of removal than the pledge in the 
rules, that “such power will not be arbitrarily exercised, . . . nor will any 


person be removed for the mere purpose of making room for any other 
person.” 

6. That the examinations were to be so frequently conducted that all 
desiring to compete should have a convenient opportunity, and that there 
should always be a considerable number of those of approved merit and 
capacity upon the lists, from whom appointments and promotions could be 
promptly made. The examinations were to be made by competent boards 
of examiners in the several departments, subject to the non-partisan super- 
vision of the Civil Service Commission, whose duty it was to take care 
that the questions were well selected, that the processes were fair, and 
that all grievances should be exposed and redressed. Mere employés 
were not subject to examination; and there was a class of subordinate 


clerks, such as counters, and mostly females, to which they had only a - 


restricted application. 

7. To give scope for honorable ambition, and reward to unobtrusive 
merit, as well as to cultivate the spirit of just subordination, original ad- 
mission to that part of the service which must be reached by competition 
was always to be to the lowest grade; and promotions were to be from 
grade to grade in the same department and group, subject to such reason- 
able right of transfer as the good of the service might require. 

8. Records were to be, and were, kept of every examination, and of 
the basis of rank assigned in the competitions, so that at any time, how- 


t 
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ever distant, it will be possible to review the justice of the marking and 
grading of every person examined, in each subject to which the examina- 
tion may relate. 

9. To check the abuse of Federal officers interfering so much in 
State politics, it was provided that no such officer should hold apy State 
office at the same time that he held a Federal office. 

10. Just above those grades to which such competition was applied 
(and which included the great body of the clerical and official force of the 
government), and just below that small number of higher political officers 
as to which executive discretion was not conditioned, there was a number 
of officers, such as collectors, surveyors, certain postmasters, &c., not 
wholly exempt from the rules, but yet to which competition was not ex- 
tended. The nomination of most of these officers was subject to the con- 
firmation of the Senate, and to such it will be found very difficult to apply 
strict competition. It is hardly possible for the President to secure re- 
form as to such appointments, without either the hearty co-operation of 
the Senate, or the aid of a public opinion so stern and coercive that it 
shall help to arrest the evils of the old system, by which such appoint- 
ments are substantially allotted, as so much perquisites or patronage. 
among the liberal senators. 


Mr. Eaton considers that the extension of the rules, in the 
first instance, to the last-named class of officers, was rather too 
bold a step in the existing state of public opinion, and that it 
was not wise to require the President to appoint from a small 
list certified by a head of department, who himself acted upon 
the certificates of a board of examiners. And he says, that it was 
in the application of that portion of the rules that the unfortu- 
nate difficulties arose which led to the resignation of Mr. Curtis. 
Mr. Eaton himself was made a member of the commission in 
April, 1873; and it afterwards recommended rules, which were 
promulgated by the President, to the following effect: — 


1. A rule requiring written evidence of fitness in reference to every 
appointment before it should be made, and the preservation of such evi- 
dence in the proper department. 

2. The rule already cited, as to the tenure of office. and prohibiting 
removals for the mere purpose of making room for others. 

3. A new rule, providing for examinations in each of the five sep- 
arate districts into which the country was divided, with such arrangements 
for examination at several convenient places in each district, and for 
allowing appointments to be made from the competitive lists of each, that 
the officers could be fairly apportioned over the whole country. This 
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removed the formidable objection, that the rules tended to centralization, 
and encouraged office-seekers at Washington, so long as all examinations 
must be held there. 

4. Appropriate rules for taking the whole light-house service of the 
country out of politics and favoritism, and for testing by impartial methods 
those faithful qualities and special capacities so essential in that branch of 
the service, upon which the safety of life and property so greatly depend. 


The commission then obtained reports from the heads of all 
the bureaus and offices in the cities of Washington and New 
York, where alone the rules had been applied; and in April, 
1874, made a full statement to the President of the methods and 
results of the reform so far, and the President transmitted it to 
Congress, with a declaration of his approval of the system and 
its practical effects, and requesting a sufficient appropriation for 
the continuance of thé work. The amount needed was twenty- 
five thousand dollars a year: a comparatively insignificant sum, 
and one to which we believe no serious objection was ever made; 
but neither that nor any other sum was granted. Mr. Eaton, to 
whose work we have been so much indebted, explains very 
clearly how the apathy and covert hostility of Congress allowed, 
or rather forced, the destruction of the system; and points out 
with luminous vigor the political causes of that apathy and hos- 
tility, and the reasons, also, of the defeats of the dominant party, 
—not only of those which had already occurred, but of those 
which were to come. 

We have, indeed, only to recommend every person interested in 
this subject, — and that category, we are sure, will include every 
reader of this Review, — to study his admirable address. It has 
superseded much that would naturally have found place here, 
and so well, that we can only rejoice at it.! The plan has so far 


operation of the rules, but their transparent necessity : — 

“The Cabinet itself, at a special meeting, formally adopted the following lau- 
guage in the Report (of April 15, 1874, p. 42), as fairly stating the results of the 
rules; viz.,— 

“*], They have, on an average, where examinations apply, given persons of 
superior capacity and character to the service of the government, and have tended 
to exclude unworthy applicants. 

“2. They have developed more energy in the discharge of duty, and more am- 
bition to acquire information connected with official functions, on the part of those 
in the service. 

“«3. They have diminished the unreasonable solicitation and pressure which 


1 We give here an extract from Mr. Eaton’s essay, which shows not only the - 
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failed ; but the strong feeling of the country remains, and will 
grow in extent and vivacity, till the reform so absolutely vital to 
the very being of the nation shall have been accomplished. 
There is now no real issue between the two great parties of the 
country. The late election was, as prophesied by Mr. Webster, 
not a contest over differences of policy or principle, but a mere 
«scramble for office.” It cannot, we think, be very long before 
this question of the reform of the civil service will be the one 
absorbing issue with reference to which parties will have to 
range themselves. 

This nation thoroughly believes in republican government, and 
such government is impossible with our present system. To say 
that the people will not see this, is to say, that in a hundred 
years they have not learned any thing on a subject that has oc- 
cupied their best intelligence during all that period, and that their 
fathers could govern them in advance more wisely than they can 
now govern themselves. That can hardly be true of so young a 
nation, made up of free, active, successful, and enterprising men. 
Some plan will be devised to avert obvious and imminent ruin. 
The dissemination of dishonesty is not yet so wide-spread as to 
require the Greek institution of dikasteries. Twelve men in a 
jury-box are still considered safe toa reasonable extent ; as much 
so, perhaps, as ever: in saying which, we refer to juries generally 
in the country, and not merely to those of New England. And 
though our newspapers, in the line of their duty, disclose too 
many instances of public and private criminality, we have only 
to think for a moment of the vast amounts of property depend- 


numerous applicants and their friends, competing for appointments, have before 
brought to bear upon the departments in the direction of favoritism. 

“4. They have, especially where competitio applies, relieved the heads of 
departments, and of bureaus, to a large extent of the necessity of devoting, to per- 
sous soliciting places for themselves or for others, time which was needed for offi- 
cial duties. 

“+5, They have made it more practicable to dismiss from the service those who 
came in under the civil service examinations, when not found worthy, than it was, 
or is, to dismiss the like unworthy persons who had been introduced into the ser- 
vice through favor or dictation. 

“*6. They have diminished the intrigue and pressure, before too frequent, for 
causing the removal of worthy persons for the mere purpose of bringing other, per- 
haps inferior, persons into the service. 

“*7. And for these reasons, those officers think that it is expedient to continue 
the reform upon the method upon which it has proceeded, making from time to 
time such modifications in details as experience may show to be most useful.’” 
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ing always upon human integrity ; of the enormous number of 
men who are, to a greater or less extent, the fiduciary deposita- 
ries of that property; of the mutual confidence that makes im- 
mense trade possible and profitable; and of the actual serenity 
of the community generally, except in regard to the very evils 
we have been contemplating, —to feel that, while vice abounds 
here as everywhere, still there is virtue enough — it may not be 
more than enough, but still sufficient — to prevent us from death 
by general demoralization, or what physicians call marasmus. 

The fact that General Jackson was triumphantly elected to a 
second term of office was and is discouraging. His military 
success had blinded the country. But, really, his defeat at New 
Orleans would have been nothing to the calamity of his political 
success. Large bodies move slow. It has taken forty years of 
misgovernment to awaken the people; but they are now awake, 
and they will soon show it. 

One of the great practical difficulties in the way of improve- 
ment is the superstitious veneration, which is affected by those 
who wish to revel in favoritism, for the doctrine of the Congress 
of 1789, so long acquiesced in, and even admitted to be settled 
by many who regretted its adoption. But in 1866 the law was 
passed which prevents military and naval officers from removal 
in time of peace without court-martial, and this law was ap- 
proved by President Johnson; and when, afterwards, in 1867, the 
first act regulating the tenure of civil office was passed over his 
veto by the necessary two-thirds vote of each branch of Con- 
gress, and upon his impeachment by the House before the Sen- 
ate, the constitutionality of this law was solemnly affirmed by 
the latter, by a vote of 35 to 19, certainly something had been 
done to unsettle that doctrine. And more was done, when, in a 
time of general harmony among the members of the administra- 


tion, the amendatory act of 1869 was passed, with the approval’ 


of President Grant. And this act has remained in force ever 
since.! 


1 The first section of the act of 1867 was as follows: “ That every person holding 
any civil office to which he has been appointed by and with the advice and consent 
of the Senate, and every person who shall hereafter be appointed to any such office, 
and shall become duly qualified to act therein, is and shall be entitled to hold such 
office until a successor shall have been in like manner appointed and duly qualified, 
except as herein otherwise provided: Provided, that the Secretaries of State, of the 
Treasury, of War, of the Navy, and of the Interior, the Postmaster-General, and 
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Certainly such deliberate action pro re nata may well be held to 
overcome a decision made by legislators, however respectable, who 
were acting upon mere theory and without practical experience. 
But this applies chiefly to the officers appointed by the President 
alone, or with the consent of the Senate ; and, while they are 
sufficiently numerous, there are still immense numbers appointed 
under the direction of the heads of departments and otherwise, 
over whom the absolute power of a law of Congress is admitted. 
In regard to the number of the officers who were affected by 
President Johnson’s claim of the right of removal, the managers 
of the impeachment showed that they were 41,558, and that the 
total of their emoluments was $21,180,736.87 annually.!. And it 


the Attorney-General, shall hold their offices respectively for and during the term of 
the President by whom they may have been appointed, and one month thereafter, 
subject to removal by and with the advice and consent of the Senate.” The second 
section provided, that when any officer (except judges) should, during a recess of 
the Senate, be shown, by evidence satisfactory to the President, to have been guilty 
of misconduct, or to be incapable, he might in his discretion suspend him from of- 
fice, and designate a person to fill his place till action should be taken by the Sen- 
ate; and that, within twenty days after the meeting of that body, the President 
should report to it his reasons for the removal, and the name of the person so desig- 
nated. If the Senate concurred, the President might remove the officer, and, with 
its advice and consent, appoint his successor. If it refused to concur, the officer 
resumed his office. 

The act of 1869 (now in force, R. S. sect. 1767) is, in its first section, similar to 
that of the previous act, except that the proviso is omitted. 

Its second section (1768) empowers the President to suspend officers during a recess, 
and to designate persons to perform their duties till the end of the next session, if 
not sooner removed, and requires the President to nominate persons, within the first 
thirty days of that session, to all vacant and suspended offices (he is not required to 
give reasons for any suspension) ; and, if the Senate refuse to concur in any appoint- 
ment in the place of a suspended officer, then the President shall nominate another, 
and so on. 

The third section (1769) authorizes the President to fill, during the recess, vacan- 
cies occasioned by death, resignation, or expiration of official term, by commissions 
to expire at the end of the next session. If they are not filled during the session, 
with the advice and consent of the Senate, then the offices remain in abeyance till 
80 filled, and their duties shall be performed by other officers. 

It would seem that, under sections 1767 and 1768, a suspended officer would re- 
sume his office, if it were not duly filled.at the next session. But this would hardly 
be a great privilege, especially if, for example, he should be removed in April, 1877, 
and the next session should terminate in August, 1878. ‘The usual term of office, 
where fixed, is: four years; perhaps the most injudicious and unfortunate within the 
Possibilities, as it seems to invite fresh appointments by each new President. 

1 Mr. Jenckes, in his later report, hereinafter cited, gives the whole number of 
officers of the civil service as more than 53,000, and their annual compensation as 
about $30,000,000. There are more than 50,000, exclusive of those requiring con- 
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may not be altogether digressive to remark here, that the number 
of assessors of internal revenue, with salaries of $1,500 each and 
fees, was 226 ; of collectors of that branch, with similar pay, 215; 
and of deputy collectors, with $1,500 annual pay, 216, while 
a late return of the internal revenue shows that the amount col- 
lected in one year, in a single State, was upwards of $23,000,000. 
It is true this State, Illinois, paid by much the largest amount 
collected in any one; but the aggregate in all the States largely 
exceeded $100,000,000. And this tax was particularly unwise 
in one respect: upon distilled liquors its rate was seventy cents 
a gallon,— more, for instance, in the case of whiskey, than 
twice its cost to the distiller, — so that the temptations to fraud 
were excessive, such as no judicious lawgiver would think of for 
a moment, after he had done his best to weaken the positions 
and impair the quality of his assessing and collecting agents. Is 
it wonderful, that, under such circumstances, the country should 
ring with the cry of “Whiskey Ring!” In what country on 
earth would men in general be safe with such temptations, and 
men without wealth, and no assurance of even the means of sub- 
sistence, and where the course of dishonesty was not only the 
easier, but even the safer. The exciseman’s duty is always disa- 
greeable ; his enemies are numerous, and of his own neighbor- 
hood ; and, if he becomes particularly unpopular, the member of 
Congress to whom he owes his appointment can hardly be the 
safest dependence. He also lives — perhaps actually, always po- 
litically — upon his popularity. Certainly we have less cause to 
blush at the comparative amount of villany that has been ex- 
posed, than at the superlative unwisdom of those to whom we 
have to intrust our legislation. That with such lawgivers and 
such neglect of the smallest precaution we have got along so 
well, and so long, is no small proof of the inherent goodness and 
sense of the body of the people, and of the strength of our in- 
stitutions of government. We will now endeavor to extract 
from the voluminous literature of this subject enough to show, 
as comprehensively as may be, the achievements of some other 
countries in the direction of sound and creditable administration. 
Mr. Jenckes, from a committee of both branches of Congress 


firmation by the Senate. We have not spoken at all of the exceptional cases of 
judges, who hold office during good behavior. Their position is familiar to our 
readers. 
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having charge of this matter, made two excellent reports to the 
House, with copious and valuable appendices, containing opin- 
ions and information regarding it, — one, Jan. 31, 1867, the other, 
May 25, 1868, — from which most interesting repertory we are 
constantly tempted to make excerpts which our limits forbid. 

It is not surprising that the first Napoleon should have been 
apparently the earliest European ruler who conceived and put 
into operation the correct system. With the restoration of the 
Bourbons, the old abuses were in part restored; but since the 
revolution which placed Louis Phillippe on the throne, it is re- 
markable, that, through all the mutations of that wonderful 
people, the civil service has been permanent and undisturbed. 
The best account we have seen of the French system was given 
by Mr. John Bigelow, in 1863, before he was our Minister near 
the court of France, in a report to the Department of State, 
which forms one of the appendices to which we have referred.! 

In 1817,2 the King of Wiirtemberg—* one of the wisest 
princes Germany ever possessed — yielded to the desire of his 
subjects, and established a faculty of administration at Tiibingen, 
the only university in the kingdom,” and he ordained, — 

“1. That hereafter, in awarding such offices as require admin- 
istrative knowledge, particular regard shall be had to persons who 
have pursued studies connected with government in the univer- 
sity, and who shall have passed the examinations of the Faculty; 
and these persons shall be regularly preferred to those who have 
not acquired these special studies. 

“2. The students of administrative science shall pursue such a 
course of jurisprudence as may be most essential to them; as, 
for example, the philosophy of positive law ; constitutional law ; 
the private law of Wiirtemberg; administrative law; and the 
encyclopedia: and the law-students shall, on their part, pursne 
the most important portion of the administrative course, such as 

1 We copy the following from Mr. Bigelow’s report : — 

“The French government collects about 2,000,000,000 francs, at an expense of 
about 350,000,000 of francs, annually. Of the sum thus collected, about 400,000,000 
francs are realized from direct taxes, and the rest from indirect taxes; but the dou- 
anerie organization is auxiliary to the collection of the whole sum. I do not think 
so large an amount of revenue is collected by any government in the world, with so 
small a loss from fraud, as in France; and I attribute the fact, in a large degree, to 


the method by which the agents of the customs are selected, and the terms upon 
which they hold their places.” 


2 Report of M. Ed. Laboulaye. Mr. Jenckes’s nn 1867, App. p. 22. 
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the encyclopedia of political science, and the practice of admin- 
istrative service.” 

In the year 1837 two new chairs were added to the Faculty 
of the University, — one for the practice of administration, or 
administrative law applied; the other for political history and 
statistics. Examinations are regularly made of all candidates 
for the public service ; those who succeed, after serving one year 
in office, are again examined, to ascertain their practical skill, 
and, if found up to the mark, are confirmed as public officers. 

Baden has pursued a similar system, and Prussia, also, except 
that Prussia has a second probation, and requires subsequent 
examination before the candidate is definitively adjudged capable 
of entering the service of the State. 

For results, M. Laboulaye writes to the French government in 
1845: ‘*It is only necessary to have travelled in Baden, Wiir- 
temberg, and Prussia, to be struck with the perfect arrangements 
of the administration. In no country has more been accom- 
plished with a less wealth of resources. Wiirtemberg, especially, 
is admirable in its public roads and cultivation ; and yet it isa 
country without wealth, and the population of which is only 
equal to two of our departments.” ! 

As we have before stated, the French government had early 
commenced the formation of an admirable civil service; but, in 
the reign of Louis Philippe, new progress was made, and now, 
and for a long time past, that service is a proud monument of 
political genius. For example, the branch of it composing the 
revenue service in 1863 employed 27,983 men. All who desire 
to enter that service (under the Minister of Finance) must be 
young, healthy, moral Frenchmen, and capable of passing exam- 
ination in what we should call matters of common-school educa- 
tion. After they are taken into the service, they are assured of 


employment as long as they conduct themselves well; of promo- — 


tion, as they may deserve, on the occurrence of vacancies ; of pen- 
sions when disabled ; and of constant supervision by their superiors: 
so that merit is sure to be recognized, and neglect to be punished. 
Careful reports are made, extending through all the grades of 
the service, and records kept, to which constant recurrence may 
be had to ascertain the character and capacity of any officer. 
At the end of each year the Director-General —himself trained 


1 Rep. 1867, App. p. 27. 
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in the service — sends to the Minister of Finance a list of the 
vacancies likely to occur during the coming year, and a list of 
the candidates suitable to fill them. When a vacancy occurs, 
the Director-General selects from this list three names, and from 
these the Minister makes the appointment. The consequence is, 
that the force is to the last degree efficient, economical, and re- 
spectable, and that such a thing as fraud or corruption is almost 
unknown among its members. A French custom-house officer 
cannot be successfully approached with money, or a bribe of any 
sort. 

Among the minor consequences of this system was the recent 
payment of the immense Prussian ransom with a promptitude 
and freedom from distress which astonished the world. 

We have selected, it is true, the most skilfully devised portion 
of the French civil service ; several other departments are ex- 
ceedingly well managed, others not so well, while in all there is, 
of course, room for improvement, as in every thing human. The 
point is, that a system has been built up in certain branches of 
administration, the excellence of which not only secures its own 
continuance or improvement, but must have a powerful effect in 
improving all its cognate branches. 

In England, the first step in the direction of competitive or 
thorough examination of candidates was taken under the au- 
spices of Mr. Macaulay and Lord Ashburton, and two other com- 
missioners acting under the authority of the East India Company. 
“In substance, it declared that all vacancies in the Indian civil 
service should be filled up from among those young men, of what- 
ever rank or condition, who should distinguish themselves most 
in an open competitive examination, extending over a class of 
subjects, the knowledge of which was necessary in the adminis- 
tration of Indian affairs.” } 

“ At the opening of the session of Parliament in 1854, a prom- 
ise was made in the Queen’s Speech on the occasion, that the 
home civil service of Great Britain Should be thoroughly reor- 
ganized, and placed upon substantially the same basis as the East 
India service. It was understood that Mr. Gladstone, then a 
member of the government of which Lord Aberdeen was the 
head, was to submit to Parliament a plan of such reorganization. 
Owing to a change of ministry, no bill was presented to Parlia- 


1 Rep. 1867, p. 3. 
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ment; but the subject was not lost sight of by either party in 
Great Britain. 

* The great embarrassment to the administration from the defi- 
ciency of the civil service during the Crimean war had convinced 
every oue of the necessity of a thorough reform in their system. 
The result was, that the government referred the subject of such 
reform to a large number of eminent men.” . . . Upon the opin- 
ions expressed by these . . . persons, a report was made to the 
House of Lords by Sir Charles Trevelyan and Sir Stafford North- 
cote, fortified by the opinion of Rev. B. Jowett, of Baliol Col- 
lege, Oxford, upon the practicability “ of subjecting all candidates 
for office to preliminary examination, recommending the adoption 
of a system similar to that already in force in the administration 
of the East India Company’s affairs. No action was taken upon this 
report ; but the government took the initiative steps for the es- 
tablishment of such a system, by an order in council, dated May 
21,1855. The effect of this order in council has been to give a 
definite character to the home civil service of Great Britain. 
Admission into this service is not as open and liberal as into the 
East India or colonial service,! but, to a certaih extent, it is the 
result of competition.”2 Mr. Macaulay, in support of the plan he 
recommended for the India service, contended that a pass exam- 
ination, where the question was simply, “Shall A. go to India, 
or not?” was wholly untrustworthy, and that an examiner 
might consider the question of trivial importance, and be strongly 
biassed by a mother’s tears, or other disturbing influences, and 
allow the candidate improper indulgence. But where the ques- 
tion was, which one only, out of four or five young men, should 
go, and they were to be examined with reference to their quali- 
fications, the examination would be likely to be serious and fair; 
and the young man who should show himself superior to his fel- 
lows in whatever studies might have been required of them, 
would naturally be superior, not only in intellectual capacity, 
but in industry and the qualities which that indicates. Of 
course, among candidates whose studies had been very different, 
arrangements should be made to give every one an equal chance 
to show his superiority in his own acquirements. 

With reference to the absurd theory, that success in study is 
generally attended by physical weakness, the accomplished biog- 


1 Rep. 1867, pp. 3, 4. 2 Ib. p. 3. 
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rapher of Macaulay says: ‘“ The Royal Engineers, —the select 
of the select, every one of whom, before he obtains his commis- 
sion, has run the gauntlet of an almost endless series of intel- 
lectual contests, — for years together, could turn out the best 
foot-ball eleven in the kingdom, and within the last twelvemonth 
gained a success at cricket absolutely unprecedented in the annals 
of the game.” ! 

We cannot conclude our compilation better than by giving an 
extract from an able article in the North American Review :? — 


“No one can be appointed to a public office in Russia without furnish- 
ing certificate of college education ; and the offices are assigned according 
to the educational qualifications. Persons without such qualification are 
not entitled to any grade; but they may fill lower offices, as those of copy- 
ists, &c. They may be promoted, however; and there are not a few in- 
stances of copyists rising to the highest offices. Russia, however, is far 
from being purged of the abuses of favoritism ; and the public offices swarm 
with mere parasites. But the principle of the civil service is, at any rate, 
established upon a sound theory, and the efforts of the present Russian 
government are strenuously directed to the enforcement of its practice. 

“Tn Greece, no person is admitted to the public service, unless he has 
graduated at a university. In Italy, Portugal, Spain, Belgium, Holland, 
Switzerland, as in the German States, qualification tests prevail, together 
with the system of promotion. As an instance of this, it may be men- 
tioned that three of the foreign ministers residing at present in Washing- 
ton — namely, those of France, Spain, and Portugal — had all held the post 
of director of their respective foreign departments previous to their nomina- 
tion as Ministers to the United States, and served in all the subordinate 
capacities of the foreign bureau before they attained to their present am- 
bassadorial position. 

“Lord Lyons, formerly English Minister at Washington, has recently 
attained to the most exalted position in his profession, by being appointed 
ambassador to the Tuileries, after having served from his earliest life in 
the various subordinate offices of the diplomatic service. 

“In the remote East,— in China and Japan,—the persons employed 
in the government offices are the most learned men of the empires; and 
the perpetuity of the ancient civilization of these remarkable countries 


! Life and Letters of Lord Macaulay, vol. ii. p. 292 (Amer. edit.). 

2 Rep. 1868, p. 92. We must not omit, in this connection, to refer to a very im- 
pressive article on our subject in the North American Review for January, 1871, 
from the pen of the Hon. Jacob D. Cox, a gentleman known and honored through- 
out the country. 


n 
l 
1 


220 THE CIVIL SERVICE OF THE UNITED STATES. 


may be in part accounted for by the character of their civil service organ- 
ization. 

“ Even in the mongrel empire of the Sultan of Turkey, a test of quali- 
fication is insisted upon. ‘To be sure, a pachaship may be wasted upon a 
favorite of the Sultana, and the governorship of a large province upon a 
hanger-on of the Porte, or a partisan of the Grand Vizier; but smaller 
offices in Turkey and Egypt are generally bestowed only upon qualified 
candidates, accomplished Greeks, Armenians, or Levantines, who are as 
remarkable for their proficiency in languages and their general attainments 
as the Turkish or Egyptian ‘head’ of a department is generally notori- 
ous for his ignorance. In fact, there is hardly a civilized country without 
a system of examination and promotion in the dispensation of its public 


offices. Ours is the only country in the world where it does not exist in 
the civil service.” 


Our country is undoubtedly in great danger. Its civil officers 
are the human element in the government. If they are weak, 
the government is weak. The Constitution has been under- 
mined. The legislative has largely usurped the province of the 
executive department, and the subordinate members of the latter 
have allied themselves as largely with members of the former, 
and corruption is rampant. The remedy must be found in se- 


lecting able and just men, publicly known to be devoted to the 
cause, who shall, in the Senate and House of the national] Con- 
gress, give themselves, first of all, to the reformation of the civil 
service. As we have said before, it is no time to despair ; nor is 
it the first time the country has been in great peril. But it 
is time for Americans to arouse themselves and work ; and we 
believe they will doit. Our ship of State will be given up neither 
to foreign nor tc domestic enemies. But let us each, with Cato- 
nian perseverance, reiterate, that “ eternal vigilance is the price 
of liberty.” 


CHARLES W. STorEy. 
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EFFECT OF THE REBELLION ON SOUTHERN LIFE 

INSURANCE CONTRACTS! 
THE recent decisions of the Supreme Court of the United 
States, as to the effect of the Rebellion upon contracts of life 
insurance between corporations of the loyal and citizens of the 
insurgent States, involve several novel and interesting questions. 
It had been long settled, that the Rebellion was a geographical 
public war, attended by all the consequences to individuals and 
their contracts which result from a war between independent 
States.” 

In 1867, the general rule had been declared by Mr. Justice 
Clifford, who delivered the unanimous opinion of the court, in 
Hanger v. Abbott,’ that ** executory contracts with an alien enemy, 
or even with a neutral, if they cannot be performed except in the 
way of commercial intercourse with the enemy, are dissolved by 
the declaration of war, which operates for that purpose with a 
force equivalent to an act of Congress.” 

This statement is abundantly supported by authority, and the 
rule has been applied in a variety of instances. Thus, a partner- 
ship is dissolved by war, and does not merely remain in a quiescent 
state during the continuance of hostilities ; and war terminates a 
charter-party or contract of affreightment between citizens of two 
countries which become involved in hostilities with each other.‘ 

In Brandon vy. Curling,> Lord Ellenborough said: A marine- 
insurance policy made in time of peace must be understood with 
the limitation, ‘that this insurance shall not extend to cover any 
loss happening during the existence of hostilities between the 
respective countries of the assured and the assurer;” and, in 
another case, the same judge said, ‘ That no contract can prop- 
erly be carried into effect which was originally made contrary to 


1 New York Life Ins. Co. v. Statham, Manhattan Life Ins. Co. v. Buck, Sup. Ct. 
U.S., Oct., 1876. 


2 Mrs. Alexander’s Cotton, 2 Wall. 404; Mauran v. Ins. Co., 6 Wall. 1; Brown v. 
Hiatts, 15 Wall. 177. 


3 6 Wall. 532. 4 Griswold v. Waddington, 16 Johns. 438. 
5 4 East, 417. 
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the provisions of law, or which, being made consistently with 
the rules of law at the time, has become illegal by virtue of some 
subsequent law, are propositions which admit of no doubt.” Mr, 
Carpenter, in the argument of the cases now under review, ob- 
served: ** When it is determined to be against public policy to 
uphold marine insurance after the commencement of hostilities, 
because the enemy is thereby strengthened, the same principle 
must be applied to every policy which could have that effect, 
whether upon property or upon lives. Are not the lives of non- 
combatants as essential to the prosecution of war as is property ?” 

These familiar principles, illustrations of which might be multi- 
plied, seem to lead to the conclusion, that the effect of the Rebel- 
lion was to put an immediate and complete end to all policies in 
Northern insurance companies upon Southern lives as soon as 
war between the two sections began, irrespective of any question 
as to failure by the assured to pay premiums maturing during its 
continuance. Or, at least, that any loss upon such a policy, hap- 
pening during the war, was, by implication, excepted from the 
terms of the policy, on the ground that it is illegal to insure the 
life of a public enemy ; as it has frequently been held that every 
life-policy is subject to an exception implied by law against the 
risk of death by the hands of justice, by the voluntary suicide of 
a sane person, and by the direct consequences of any illegal or 
immoral act of a character dangerous to life.! 

But the court had no occasion to place its decision upon this 
broad ground ; for, in the cases before it, premiums had matured 
during the Rebellion which the assured had failed to pay, and, 
by the express stipulations of the policies, non-payment of any 
premium at the day when payable terminated the contract of 
insurance. 

Upon general principles, as well as by virtue of clauses inserted 


in all life-insurance policies, punctual payment of future premi- -. 


ums is indispensable to their continuance. Failure to make such 
payment, caused by inevitable accident, has never been held the 
subject of equitable relief, even in cases of the utmost extremity. 
When the assured, about two, hours before the expiration of the 
time limited for the payment of his annual premium, was suddenly 
stricken with paralysis, and remained in a dying condition until 
the next day, when he died, these circumstances were held by the 


1 Hatch vy. Mutual Life Ins. Co. of New York, 8. J. C. of Mass., Ib., March, 1876. 
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Commission of Appeals in New York! to constitute no excuse for 
non-payment, and no ground for holding the company liable. 
“ Although the assured, when about to pay the premium,” said 
the court, ‘‘ was rendered incapable by the act of God, he is with- 
out the rule that relieves a party from the consequences of an 
omission to do an act rendered impossible by omnipotent power.” 
Many cases hold, as Mr. Justice Strong did in those under review, 
that “ the payment ad diem of the second or any subsequent pre- 
mium is a condition precedent to the continued liability of the 
insurers.”” But the employment of this expression, originating in 
real-property law, in the construction of a contract of insurance, 
seems open to criticism. As Lord Ellenborough said, in Want v. 
Blunt? “« The analogy does not hold, and the rules applicable to 
conditions with respect to land do not apply. This is a contract 
of assurance, and must be construed according to the meaning 
of the parties expressed in the policy.’ The contracts in the 
cases we are reviewing were not policies from year to year, but 
policies for life, the premiums of which were payable annually. 
Mr. Justice Bradley said, in delivering the opinion of the court, 
“The contract is not an assurance for a single year, with a privi- 
lege of renewal from year to year by paying the annual premium ; 
but it is an entire contract of assurance for life, subject to discon- 
tinuance and forfeiture for non-payment of any of the stipulated 
premiums. Such is the form of the contract, and such is its 
character.” 

He then proceeds to explain, that the equal annual premiums for 
life insurance are not based upon the mere cost of insurance from 
year to year, which constantly varies, increasing with advancing 
age ; but that each instalment is a part of the consideration of the 
entire insurance for life. ‘* There is no proper relation between 
the annual premium and the risk of assurance for the year in 
which it is paid. The annual premiums are an annuity, the pres- 
ent value of which is calculated to correspond with the present 
value of the amount assured, a reasonable percentage being added 
to the premiums to cover expenses and contingencies. The whole 
premiums are balanced against the whole insurance.” The entire 
opinion of Mr. Justice Bradley shows a familiarity with the sub- 
ject of life insurance to be expected from one who was distin- 


1 Howell vy. Knickerbocker Life Insurance Company, S. J. C. of Mass., May 1, 1871. 
2 12 East, 187. 
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guished before his appointment to the bench as a mathematician 
and actuary, —a familiarity the want of which is often deplored 
when equally eminent judges, destitute of any practical acquaint- 
ance with the subject, are called upon to decide difficult ques- 
tions in the law of life insurance. 

Whatever different modes of expression were adopted, there is 
no indication that any of the judges denied or doubted, that, as 
a general rule, the failure to pay life-insurance premiums as they 
mature puts an absolute end to life-insurance policies, when the 
terms of the policies stipulate that such shall be the effect of non- 
payment. 

Mr. Justice Clifford said, however, ‘* Where the parties to an 
executory money contract live in different countries, and the 
governments of those countries become involved in public war 
with each other, the contract between such parties is suspended 
during the existence of the war, and revives when peace ensues; 
and that rule, in my judgment, is as applicable to the contract of 
life insurance as to any other executory contract;” and in this 
Mr. Justice Hunt concurred. 

This statement is in striking contrast to the former language 
of the same judge quoted at the beginning of this article. In 
giving the judgment of the court in the earlier case, he declared, 
that executory contracts between persons who become public 
enemies to each other by the fact that they live in different coun- 
tries, between which war arises, are dissolved. In the latter, he 
asserted that executory money contracts between such parties are 
merely suspended during the war, and revive when peace ensues. 
For the enlightenment of common minds, we think the learned 
judge ought to have expanded his dissenting opinion beyond the 
length of a single sentence, and have shown by explanation and 
illustration what, in his view, are the executory contracts which 
are dissolved, and what the executory money contracts which are . 
merely suspended, in such cases, by the declaration of war. If 
he meant debts by the phrase “ executory money contracts,” it 
has never been doubted that the right of a public enemy to col- 
lect his debt in the courts of the government at war with the 
country of his domicile is suspended during the war, and revives 
with the restoration of peace. Debts may be collected under 
such circumstances exactly as rights to property situated within 
the hostile territory may be asserted when the state of hostilities 
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ceases. This perfectly well-settled principle had been applied by 
the court in Semmes v. Hartford Insurance Company, in the case 
of a loss by fire arising shortly before the Rebellion commenced. 
And the court then held, not only that the general statutes of 
limitation were suspended during the Rebellion, but that the 
occurrence of war wholly nullified a provision of the policy that 
no action should be maintained upon it unless commenced within 
twelve months after the loss) We wonder whether the learned 
judge could have given a single illustration of a contract to which 
the doctrine of suspension during war and revival after peace 
ought to be applied where the engagement was to pay money for 
afuture consideration, the performance of which was made illegal 
by war, and where the precise time of performance was essential, 
either by the nature of the contract or the express agreement of 
the parties. So far as we recall the authorities, that which has 
been held to be suspended and revived has usually been, not the 
contract itself, but only the remedy or right of action upon it. 
We cannot conceive of any distinction in principle between the 
case of a contract to pay a sum of money in consideration of ser- 
vices to be performed at a fixed time, and another contract by 
which the same payment is to be made in consideration of previ- 
ous pecuniary instalments, payable at fixed periods, and not after- 
wards. To our mind, it is incomprehensible that any one should 
hold that a contract of partnership is dissolved by war, and that 
a contract of life insurance is merely suspended; so that when 
peace returns the assured has the option to pay up the premiums 
in arrear, and be restored thereby to the same position as if they 
had been paid punctually according to the terms of the policy. 
Mr. Justice Bradley calls attention to the ruinous consequences 
that would necessarily follow from applying the doctrines of Mr. 
Justice Clifford to the practical business of life insurance. How- 
ever long war might last, the insurance company would be de- 
prived of the contributions which produce the fund out of which 
losses are to be paid ; and, upon the restoration of peace, every 
policy-holder conscious of seriously impaired health would be 
sure to claim to be reinstated, while every sound life could be 
insured at cheaper rates under a new contract, and would there- 
fore elect to abandon the old one. The application of the doc- 
trine of suspension and revival to a unilateral contract, like that 


113 Wall. 158. 
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of life insurance, would lead to consequences which would be 
absurd, if they were not alarming. 

Mr. Justice Bradley thus deals with the assumption which sup- 
poses “ the contract to have been suspended during the war, and 
to have revived with all its foree when the war ended. Such a 
suspension and revival do take place in the case of ordinary debts ; 
but have they ever been known to take place in the case of exec- 
utory contracts, when time is material? If a Texas merchant 
had contracted to furnish some Northern explorer a thousand 
cans of preserved meat by a certain day, so as to be ready for his 
departure to the North Pole, and was prevented from furnishing 
it by the civil war, would the contract still be good at the close 
of the war, five years afterwards, and after the return of the 
expedition? If the proprietor of a Tennessee quarry had agreed, 
in 1860, to furnish, during the two following years, ten thousand 
cubic feet of marble for the construction of a building in Cincin- 
nati, could he have claimed to perform the contract in 1865, on 
the ground that the war prevented earlier performance? The 
truth is, that the doctrine of the revival of contracts suspended 
during the war is one based on considerations of equity and jus- 
tice, and cannot be invoked to revive a contract which it would 
be unjust or inequitable to revive.” 

The rule enunciated in the last sentence ought, we think, to 
commend itself to universal acceptance. 

Before passing to the next topic, it should be observed, that, in ~ 
these cases, General Garfield, one of the counsel, insisted that it 
never did become impossible or illegal for a Southern policy-holder 
to pay his premiums to a Northern life-insurance company, except 
by his own volition: because the inhabitants of the South were 
citizens of the United States, bound by a paramount allegiance 
to the Federal government; and they nearly all had an actual 
opportunity, if they chose to adhere to the Union, to abandon . 
the territory over which the insurrection prevailed, and to come 
within the Union lines. There is some plausibility in the posi- 
tion, that those who voluntarily adhered to the Rebellion and 
remained with the enemies of the national government could gain 
no rights, and ought to be relieved from no forfeitures, by so 
doing. But the answer to this view is, that, when it was deter- 
mined that the Rebellion was a geographical public war, it became 
wise, just, and legal to carry out this determination to its full 


e 
t 
it 
t 
i 
] 

{ 


SOUTHERN LIFE INSURANCE CONTRACTS. 297 


extent, and to treat the inhabitants of the rebel States, in regard 
to their property and contracts, in all respects as alien enemies, 
subject to no less and no greater disabilities. 

Seven of the nine judges of the court having agreed, though 
upon different grounds, that the policies had been terminated by 
the war, another question arose, which Mr. Justice Bradley put 
to counsel at the argument, in these words: * What is the reason, 
if there is any, why the insured, where the policy has been ter- 
minated without the fault of either party, should not have the 
equitable value of the policy —a term well known amongst in- 
surers — at the instant of the breaking out of the war.” 

The Chief Justice, in his dissenting opinion, says, that he 
“agrees with the majority of the court, that the failure to pay the 
annual premiums as they matured put an end to the policies, not- 
withstanding the default was occasioned by the war; but that he 
does not think that a default, even under such circumstances, 
raises an implied promise by the company to pay the assured 
what his policy was equitably worth at the time. 

Mr. Justice Strong, also dissenting, says, “‘ The majority of 
the court hold that the assured, in each case, is entitled to re- 
cover the surrender, or what they call the equitable, value of the 
policy. This is incomprehensible to me. I think it has never 
before been decided, that the surrender value of the policy can 
be recovered by an assured, unless there has been an agreement 
between the parties for a surrender ; and certainly it has not be- 
fore been decided that a supervening state of war makes a con- 
tract between private parties or raises an implication of one.” 

The learned judges who thus expressed themselves seem to 
have been misled by using the phrase * implied contract,’’ and 
to have confined their minds too much to the ideas associated 
with that phrase. Why should the past accumulations of a life- 
insurance policy, which are in the nature of a trust-fund reserved 
to meet a future liability, when that policy is terminated by war, 
be regarded any differently from the past profits of a partnership 
dissolved by the same event ? 

Before considering the rule of law on this point, as especially 
applicable to contracts of life insurance, one or two observations 
suggest themselves upon the general principle governing such 
cases. If a man has expressly contracted to do an act which it 
proves to be impossible to perform, he nevertheless is liable in 
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damages upon his contract. But the non-performance of a con- 
tract is always excused where performance becomes illegal after 
the contract is made. In that event, the contract is repealed or 
dissolved by the act of the law. If, under such circumstances, 
the party who is forbidden by law to perform, and exonerated 
from the consequences of not performing, his contract, has re- 
ceived payment in advance, is it not a plain case of failure of 
consideration, and of a duty and obligation, thereupon arising, to 
restore the money to him who has advanced it and received no 
equivalent?! The true distinction is between cases where the 
contract remains in force, and its performance merely has become 
impossible, —in which liability to damages remains, — and cases 


where the contract itself is terminated without the fault of either’ 


party. In the latter instance, there will be no future liability for 
non-performance ; and, if a consideration has been received in ad- 
vance, it is money which, ez equo et bono, belongs to him by whom 
it has been paid. It may be said, that the parties ought to have 
foreseen and provided for such a contingency. But this objection 
would apply to every instance where money is demanded on the 
ground of failure of consideration. In all such cases, recovery is 
had, not under the contract, but upon general principles of justice 
and equity. For this reason, assumpsit for money had and re- 
ceived requires no privity of contract, and is called an equitable 
action. By a useful iegal fiction, the law conclusively infers a 
promise, from the fact that one man has another’s money, which 
he has no right conscientiously to retain. Logically, this form 
of action belongs under the head of quasi contracts rather than of 
implied contracts, though the latter expression is almost univer- 
sally employed by common-law writers. 

An express stipulation, that the party who receives payment in 
advance shall restore it, if the contract is dissolved, because the 


law subsequently renders its performance illegal, is no more requi- . 


site than one that the contract shall be dissolved by such an 
event. The law supplies both rules, —that which dissolves the 
contract, and that which requires the restoration of the unearned 
consideration. The injustice of allowing one who has received 
money without consideration to retain it, is too obvious to need 
to be insisted upon. Nor ean any reason be assigned why the 
case of a contract becoming illegal, and being dissolved by war, 
' Jones v. Judd, 4 Comst. 412; Dermott v. Jones, 2 Wall. 1. 
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should differ from any other case of a subsequent event rendering 
the performance of a contract illegal. The conclusion, therefore, 
is, that money received without consideration (where the failure 
of consideration is caused by the dissolution of a contract in con- 
sequence of war) becomes a debt, the right to recover which is 
suspended during the war, and revives with peace. 

The application of these principles to life-insurance policies re- 
quires only an explanation of their nature. Every annual premium 
upon an insurance for a whole life or an endowment life insurance 
is made up of a sum charged to cover the risk of death within 
the year, of a sum charged for the expenses of the company, and 
of a further sum to be accumulated upon interest to meet the 
payment of the policy when it matures, if an endowment; or 
when the possibility of life ceases, by the assumptions of the 
tables on which the insurance is based. Year by year, as the 
number of premiums paid increases, there is a larger fund accu- 
mulating in the hands of the company, devoted to the ultimate 
payment of the policy. This sum, which Mr. Elizur Wright 
calls ** self-insurance,”’ which the Massachusetts non-forfeiture law 
of 1861 terms ‘the net value” of the policy, which is also called 
the ‘“‘ net reserve,” and by Mr. Justice Bradley the * equitable 
value ” of the policy,—is obviously a provision for the future, and 
has not been earned by the company, if the insurances terminated 
before any loss occurs. If the assured voluntarily retires from the 
company, and abandons his policy, he forfeits this reserve. But, 
even in that case, the law of Massachusetts grants him a partial 
equivalent for it in further term insurance. Al] respectable com- 
panies will allow a member who wishes to terminate his policy 
some compensation for this fund, either in the way of paid-up 
insurance or of cash surrender value. To allow the member who 
retires voluntarily to withdraw the entire reserve belonging to 
his policy would be unjust to the continuing members, and unsafe 
to the company ; because policies on impaired lives almost never 
are surrendered. And such a course would lead to a selection of 
risks against the company which would endanger its solveney by 
destroying the law of average, upon which all insurance is based. 

To guard against this result, a surrender charge is always de- 
ducted from the net value of the policy of the retiring member, 
which varies in different companies and under different cireum- 


stances. The Massachusetts non-forfeiture law (Stat. 1861, 
VOL. XI. 16 
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c. 186) deducts from the net value of a policy forfeited for 
non-payment of premium all indebtedness to the company, and 
treats four-fifths of the remainder as a net single premium of 
temporary insurance, continuing the policy in force for so long a 
period as that premium suffices to insure such a life. In case of 
loss, all the forborne premiums are deducted from the amount 
of the policy. 

Mr. Elizur Wright, one of the most distinguished American 
actuaries, who was the author of this statute, has, for several 
years, been dissatisfied with its provisions, and has contended, 
with much acuteness and ingenuity, that there ought to be in all 
life-insurance contracts a fixed surrender value, either expressly 
stipulated for or required by law to be paid, which every policy- 
holder who elects to abandon his insurance may at any time 
demand and receive. But it is not perceived that any of the 
opinions in the cases under consideration in the least intimate that 
a policy-holder who voluntarily retires from a life-insurance com- 
pany has any legal or equitable right to a surrender value, except 
such as may be stipulated for by the express terms of the policy 
or conferred by the statute law under which the contract was 
made. 

The court determined that the equitable value or net reserve 
upon a policy of life insurance terminated by the act of the law 
without the fault or volition of either the assured or the under- 
writer, is in the nature of unearned premium, — money received 
for a future consideration that has failed, — which in justice be- 
longs to the policy-holder, so that he may recover it back at law 
or in equity. There seems to have been no occasion to resort 
to equity in any of these cases; and if the objection had been 
seasonably taken, that the remedy at law was plain, adequate, 
and complete, and equally convenient and efficacious with any 
obtainable in equity, it would probably have prevailed. 

The date as of which the equitable value of the policy should 
be computed was suggested by Mr. Justice Bradley, at the argu- 
ment, to be “the instant of the breaking out of the war.” But, 
in his opinion, he says, that “ the value should be taken as of the 
day when the first default occurred in the payment of the pre- 
mium by which the policy became forfeited.” 

Perhaps the question, which of these dates is correct, may 
deserve further consideration by the court hereafter. 
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If the later date be the right one, there must have been a 
period during which a valid contract of insurance subsisted upon 
the life of a public enemy ; and if a loss had occurred during that 
period, it would have become a debt, the remedy to recover 
which was merely suspended during hostilities, and revived upon 
the restoration of peace. To such a doctrine Lord Ellenborough’s 
remarks seem applicable: “ It differs only in degree whether an 
enemy be indemnified during a war for the losses he sustains in 
consequence of it, or whether he receive compensation for the 
same losses after the termination of the war; in both cases, the 
loss will, at one time or another, fall on the country of which 
the insurer is a subject; and the enemy will, during the war, 
receive either means or encouragement from his losses being, in 
the one case, compensated as they shall happen, and, in the 
other, from his prospect of indemnity at last.” ! 

If, however, a contract to insure the life of a public enemy is 
unlawful, and such a policy previously made is dissolved by war, 
the inception of the war obviously must be the date as of which 
to determine the equitable value of the policy. Interest upon 
the equitable value is to be allowed, as the court hold, from the 
close of the war. 

The method of ascertaining the equitable value was probably 
referred to by Mr. Justice Bradley in the way of illustration 
merely, and it seems unlikely that the court intended to state 
the rule for its ascertainment with entire precision and accuracy. 
Mr. Elizur Wright has called attention to the fact, that the rule 
given in the opinion * does not seem to eliminate that part of the 
premium which is a provision for the expense of transacting the 
business.””. The net value of any life policy is the remainder, 
after deducting from the premiums paid the cost of insurance up 
to the date of the calculation, and also the margin charged for 
expenses, usually called loading. 

If the method suggested in the opinion be adopted to ascertain 
the net value of a policy, the comparison ought to be made be- 
tween annuities based not upon gross premiums at the respective 
dates of the commencement and termination of the risk, but upon 
annuities based on the net premiums at those dates. However, 
this entire topic belongs to the domain of mathematics rather than 
of law; and the appropriate time for its consideration will be 


! Gamba v. Mesurier, 4 East, 407. 
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after the several suits have been fully tried or heard upon their 
respective facts. 

The general conclusions of the court in these cases seem to be 
just, right, and wise, and a felicitous application of well-settled 
legal principles to a novel state of facts. The court has done 
that, the ability to accomplish which is one of the chief merits of 
the common law, which is founded, Chief Justice Shaw says, 
‘upon a comparatively few, broad, general principles of justice, 
fitness, and expediency, the correctness of which is generally 
acknowledged ; which original principles remain fixed, but are 
comprehensive enough to adapt themselves to new institutions, 
new modes of commerce, new usages and practices, as the progress 
of society and the advancement of civilization may require.” ! 
Complaints are occasionally made that the Supreme Court of the 
United States disregard technical rules too much; but it would 
be lamentable if this august tribunal were to administer a system 
of national jurisprudence upon principles less enlightened and 
comprehensive. 


Dwicut Foster. 


1 Commonwealth v. Temple, 14 Gray, 69. 
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THE coal-mines of Pennsylvania are probably indispensable to 
the prosperity of the country. But, without malice or prejudice, 
it may be safely declared that the elimination of a large propor- 

tion of the people inhabiting those regions might be borne by their 

fellow-countrymen with equanimity. The chief business of the 

employers of labor there is to enter into nefarious conspiracies for 

the purpose of fastening an extortionate tax for their own benefit 

upon the industry and enterprise of the country at large; the 

chief business of the employed is to engage in * strikes,” and to 

commit crime. The people of the United States, who are mulcted 

and victimized by each class in turn, have little reason to love 

either, and might have watched the internecine strife waged of 
late years between the two with a certain grim philosophy and 

impartiality of feeling, had it not assumed so bloody and revolting 
an aspect upon the part of the laborers. But the utterly brutal 

manner in which these wretches have sought to get the better of 
the tyrant caste has created a sympathy for the latter. A com- 
bination to exact unjust prices, pursuing the forms of law, is cer- 
tainly much more in accordance with the spirit of the age than an 
association having for its chief object burning, beating, and assas- 
sination. In 1875 these anthracite districts had become one vast 
Alsatia. From their dark and mysterious recesses there came 
forth to the outside world an appalling series of tales of murder, 
of arson, and of every description of violent crime. It seemed 
that no respectable man could be safe there, for it was from the 
respectable classes that the victims were by preference selected ; 
nor could any one tell from day to day whether he might not be 
marked for sure and sudden destruction. Only the members of 
one calling could feel any certainty as to their fate. These were 
the superintendents and * bosses” in the collieries; who could 
all rest assured that their days would not be long in the land. 
Everywhere and at all times they were attacked, beaten, and 
shot down, by day and by night; month after month and year 
after year, on the public highways and in their own homes, in 
solitary places and in the neighborhood of crowds, these doomed 
men continued to fall in frightful succession beneath the hands 
of assassins. 
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The condition of things was like that which has occurred so 
often, at irregular intervals, in the melancholy history of Ireland, 
The shootings and the burnings of the Whiteboys and of the 
Ribbonmen were reproduced with terrible energy and success 
upon this side of the Atlantic; and for a time it seemed that the 
disease was more incurable in its American, than it had been in 
its Irish, development. For the strong repressive force of an 
active and powerful dominant caste, and of military surveillance, 
were wanting in Pennsylvania. On the contrary, as will be seen, 
the perpetrators of the outrages in this country were a political 
power as well as a social terror, and seemed not unlikely to obtain 
control of all that machinery and organization of justice which 
alone could be relied upon to control them. Otherwise, the par- 
allel was complete. Amid the numerous class to which the crim- 
inals belonged, they were sure not only of shelter and protection, 
but of honor and distinction, in proportion to the heinousness of 
their villany. A system of signals aided their escape upon the 
few occasions when escape was thought to be worth while; a 
host of ready perjurers stood ready to prove an alibi in the im- 
probable event of a capture and trial; while amid multitudes who 
were cognizant of various stages and circumstances of the guilty 
act, it was not often that a single one could be discovered to bear 
witness for the government. By a natural progression the state 
of affairs grew rapidly worse, until the whole district appeared to 
be upon the verge of a riotous outbreak, which would readily 
have become the chronic and normal condition of the neighbor- 
hood. 

The sober and peace-loving members of the community within 
and around the tormented region gazed with ominous forebodings 
at the spectacle before them, and scarcely ventured to speculate 
when or how the end would be, when suddenly they were glad- 
dened -by a series of arrests, and by the rumor that for many 
months a detective had been secretly and successfully circulating 
through the social layer wherein the mischief dwelt. Respectable 
men began to breathe more freely; and with good reason, for 
their rescuer had now reached the last stage of his work. It was 
to the admirable perseverance and enterprise of Hon. Franklin B. 
Gowen, President of the Philadelphia and Reading Coal and Iron 
Company, and to the vigor, courage, and skill of the man employed 
by him, that this distinguished achievement was attributable. The 
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debt which the coal counties owe to these men cannot be over- 
estimated, nor can the personal qualities of untiring resolution, 
daring, and sagacity, in both principal and agent, be too highly 
praised. Together they accomplished one of the greatest works 
for public good that has been achieved in this country and in this 
generation. 

The story, as it was developed at the trial of the case of the 
Commonwealth v. Kehoe and Others, is now to be narrated. Eleven 
defendants were named in the indictment, of whom two escaped, 
and nine were taken and brought to trial. They were charged 
with an aggravated assault and battery, with intent to kill, com- 
mitted upon William M. Thomas. The trial was had in the Court 
of Quarter Sessions for Schuylkill County, Pennsylvania. But 
since the interest of the tale does not centre in the question of 
the guilt or innocence of these especial defendants, whose crimi- 
nality indeed no one ever doubted from the outset, but in setting 
forth a sketch of the whole subject-matter, there will be occa- 
sionally included extracts from the trial of Thomas Munley for 
the murder of Thomas Sanger, a mining * boss,” which trial took 
place in the same county a few months earlier. 

Both of these crimes were as simple as they were barbarous ; 
for there was no skill, ingenuity, or refinement about the deeds 
of these ignorant miners. William M. Thomas was standing in 
a stable one morning, when four men appeared at the door and 
fired at him rapidly with pistols. They left him for dead; but 
he was only severely wounded, and recovered to bear testimony 
against some of them. The case of Sanger was more affecting. 
He was a mining ** boss,” a young Englishman. As he went out 
to his work, early in the day, five men confronted him and began 
firing at him; he turned to escape to the shelter of the house close 
by, but was intercepted ; he stumbled and fell. The murderers 
came up, still firing into him, and one of them coolly turned him 
over upon his back, so as to take a more sure aim at a vital spot. 
Startled by the reports, his employer, a Mr. Robert Heaton, ran 
out towards him; but the bleeding man cried out, ** Never mind 
me, give it to them, Bob!” His wife also rushed from his house 
and stooped over him. ‘Kiss me, Sarah, for I am dying.” said 
he; and these were, indeed, his last words. Mr. Heaton gallantly 
obeyed the request of his slaughtered servant, and pursued the 
retreating murderers, firing at them, whilst they occasionally faced 
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about. He thought that some of his bullets took effect, though 

none of the men fell ;*but if this was doubtful, he was at least able 
to secure vengeance in another way, for he came upon the stand 
in this trial to identify Munley as one of the gang; and his 
evidence was all-important. 

It was in the summer of 1873 that application was made to 
Major Allan Pinkerton, the head of the National Detective 
Agency at Chicago, to detail a fit man for the perilous task of 
tracking the criminals in the disturbed counties. The selection 
fell upon one James MecParlan, an Irishman by birth, about thirty 
years of age, who had come to this country in the spring of 1867, 
He appears to have been born and bred in the middle, or what 
may be more accurately described as the lower-middle, class, and 
had led a somewhat roving life. His experience as a detective 
had not been long. He had been in the employ: of one Baubien for 
nearly two years, from 1866 to 1868, and had served Major Pink- 
erton only since the spring of 1872. It is said that he was sub- 
jected to a series of severe and somewhat odd tests of his capacity 
before he was actually put at work in this business; that, with a 
view to making sure of his accuracy and powers of observation, 
he was sent to the coal regions, and directed to report daily upon 
all kinds of meaningless matters, —the number of men passing 
over a certain bridge within a certain time, the number of miners 
frequenting a certain saloon on a certain day, and how many 
drinks they took, and a great variety of similar apparently petty 
details. He acquitted himself with remarkable success upon this 
‘trial trip,” and the bargain securing his services was accord- 
ingly struck. He was to receive his expenses, and, in addition, 
the fixed salary of twelve dollars per week, so long as he should 
be engaged in this duty; he was to be entitled to no increase or 
reward in the event of a success however brilliant, to suffer no 
deduction in case of a total failure; he was to make daily reports 
in writing to his superior officer, covering every matter, however 
minute, which should come within his knowledge during the day. 
The advantage of this rule was abundantly proved in the oppor- 
tunity which it subsequently afforded him to secure his memory 
against the pit-falls of cross-examination. 

It was well known that the crimes which it was designed to 
ferret out were conceived and executed by the members of a 
numerous and powerful association, commonly called by the famil- 
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iar and dreaded sobriquet of Molly Maguires. The name and the 
organization were nothing new, both having come down by direct 
descent from the Ribbonmen of Ireland. When those breakers 
of the peace started out upon any of their forays against the 
Saxon landlord or his agent, they were accustomed to dress them- 
selves as women; hence the Celtic feminine appellation. The 
association had been brought to this country by immigrants, and 
had flourished amid the race which brought it. The foreign con- 
nection was still cherished, and the true head of the whole fra- 
ternity was the Board of Erin in Ireland. From this source 
emanated the secret signs and passwords of the brethren, and 
“toasts,” which were called “ goods,” and were sent over from 
Ireland and distributed to the members every three months. A 
national delegate and a president lived in New York, beneath 
whom there were distinct branches in the several States. In 
Pennsylvania, the body had even acquired a charter, under the 
title of the Ancient Order of Hibernians. This instrument de- 
clared the purposes for which the order was established to be 
“to promote friendship, unity, and true Christian charity among 
its members; and, generally, to do all and singular the matters 
and things which shall be lawful to the well-being and ‘good 
management of the affairs of said association.” The preamble 
to the constitution and by-laws, adopting the same language, 
declared that this promotion of friendship, &c., was to be sought 
“by raising or supporting a stock or fund of money for maintain- 
ing the aged, sick, blind, and infirm members, and for no other 
purpose whatsoever.” A couple of stanzas of pious doggerel 
followed : — 


“These laws, though human, 
Spring from love divine; 
Love laid the scheme, — 
Love guides the whole design. 


“Vile is the man 
Who will evade these laws, 
Or taste the sweets 
Without sufficient cause.” 


It was further recited, that ‘the Supreme Being has implanted 
in our natures tender sympathies and most humane feeling to- 
wards our fellow-creatures in distress ; and all the happiness that 
human nature is capable of enjoying must flow and terminate in 
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the love of God and our fellow-creatures.”” The articles then 


proceeded to establish an elaborate mechanism of officers, and to : 
lay down and enforce by fines some excellent rules of conduct. i 
For coming to a meeting in a state of intoxication, the penalty ; 
was one dollar; and in the possible contingency that a member , 
should * swear an oath” in the Division-room, he must be “ fined ( 


the sum of fifty cents for each offence.”” No person was eligible 
to membership unless he should be Irish, or of Irish descent, a 
Roman Catholic himself, and born of Roman Catholic parents, 
and “of good moral character.” 

But, in justice to Catholicism, with which these criminals have 
been very improperly and unjustly associated in the minds of 
some persons, it should be said that no such unholy connection 
exists. Mr. Gowen’s statement on this point was explicit and 
forcible, and, though made in argument, may be inserted here by 
anticipation: * I desire to say to you,” said he, that these men 
‘have been denounced by their church and excommunicated by 
their prelates; and that I have the direct personal authority of 
Archbishop Wood himself to say that he denounces them all, and 
that he was fully cognizant of and approved of the means I took 
to bring them to justice. And, for myself, I can say that for 
many months before any other man in this world, except those 
connected with the detective agency, knew what was being done, 
Archbishop Wood was the only confidant I had, and fully knew 
of the mission of McParlan in this whole matter. So much, then, 
for the assumption of Mr. L’Velle, that these men claim sympathy 
on account of their being Catholics.” 

The Association mustered strong at the polls, and played an 
audacious part in the distribution of public offices. Many a posi- 
tion of trust was filled by a Molly Maguire, elected by the suf- 
frages of his abominable associates. Members of the order were 
county commissioners, high constables, chiefs of police. In this 
very county of Schuylkill one of them, occupying the position 
of county commissioner, was building an addition to the jail; 
another had been candidate for a judgeship of the same court 
before which Munley was tried, and narrowly failed of election. 
Verily the jeopardy was extreme: with Molly Maguires to com- 
mit murders, with other Molly Maguires set to catch them, others 
to hold them in confinement, others to draw the juries to try them, 
others to aet as witnesses to prove an alibi, and still others to pre- 
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side at the trial, —a condition of things was nearly consummated 
which would render it very reckless for any person, not belong- 
ing to the criminal Association, to live in that part of the country. 
Moreover, so soon as it became a political power, the order at 
once also became respected and courted by politicians; so that . 
ere long the Mollies came to exercise a considerable influence in | 
the State. No wise governor could be expected to make these 
well-organized wretches his enemies; and so it came to pass that 
in the rare and unusual event of a Molly actually being pursued 
successfully through all the protections which the Association threw 
around him, and being convicted and sentenced, he still had a 
last, and by no means a forlorn, hope in the gubernatorial power 
of pardon. Shameful and incredible as it may seem, it is never- 
theless unquestionable, that again and again had this power been 
exerted to release men whose only claim to the favor was the 
fact that they were prominent in an organized association of 
criminals. 

McParlan, having come into the disturbed region under the 
assumed name of James McKenna, travelled up and down there 
for a short time, making himself acquainted with the topography 
and people, and especially with the members of this charitable 
body. In due time, having gathered a sufficient knowledge, he 
caused himself to be proposed for membership ; and, in the face of 
the pure and virtuous articles of the constitution, he ventured to 
suggest the singular credentials, that he had lately killed a man 
in Buffalo, for which laudable achievement he was now a fugitive 
from the hangman; homicide, however, was only incidental with 
him, he confessed, for his favorite occupation was to “ shove the 
queer.” As an occasional murderer and a professional counter- 
feiter he not only secured a warm and ready welcome to this lov- 
ing fraternity, but was deemed worthy of more especial trust and 
honor. Official distinction was conferred upon him, in the shape 
of the secretaryship of a Division; and, when he had happily 
attained this position, he found himself admitted to the inmost 
councils of the local organization, and able to learn all their 
secrets and designs. 

In the latter part of May McParlan met John Kehoe, who com- 
bined with the private office of county delegate of the Mollies 
the public function of high constable of a great borough. With 
this prominent personage McParlan had some talk, in the course 
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of which Kehoe remarked that things were in a bad way at 
Mahanoy City ; that the Modocs were raising the mischief there; 
that he had a mind to call the Molly Maguires together, take 
them down to Mahanoy and have them challenge the Modoes to 
come out to fight. If the Modocs would not come, then the Mol- 
lies might shoot them down at sight in the streets in the daytime. 
But reflection showing that there were objections to this plan, 
Kehoe finally abandoned it, and determined to call a meeting for 
consultation. This was convened on June 1; several of Kehoe’s 
co-defendants, with McParlan, all save one being office-holders in 
the Association, were present. There was not much formality 
observed ; but an executive capacity was manifested, which might 
set an example to more respectable gatherings. Kehoe simply 
stated that the Modoes had tried to shoot Dan Dougherty, and 
commit other outrages. Dougherty, a Molly, who had lately 
been arrested on a charge of shooting George Major, was sent 
for. He readily appeared, showed some bullet-holes in his coat, 
said he believed that Jesse Major had shot at him, and * allowed,” 
that, if the Majors and * Bully Bill” were put out of the way, he 
would have peace. He then withdrew; and the conclave pro- 
ceeded to arrange for putting the Majors and Bully Bill out of 
the way, with the charitable and fraternal purpose of securing 
peace for Dan Dougherty. Two of those present, Donahue and 
Donnelly, agreed to attend to the Majors. Kehoe then stated 
that it devolved on McParlan, O’Brien, and Roarity to take 
charge of William M. Thomas, alias Bully Bill. Kehoe, who 
seems to have been a very dashing fellow, advised walking 
openly up to the victim upon the street in the broad daylight, 
and there and then shooting him down. But those who had to 
perpetrate the deed inclining to be somewhat more chary of ex- 
posure, it was determined to bring up some men from another 
neighborhood, not so well known in Mahanoy City, to do the 
deed. This was finally agreed to,‘as being in accordance with 
the customary tactics of the Association, which was wont to have 
its crimes committed by men unknown in the immediate vicinity, 
and consequently less liable to be recognized. 

A meeting of the Shenandoah branch was therefore promptly 
gathered in order to select the murderers for Bully Bill. Me- 
Parlan, as secretary, issued the summons. In the arrangements 
which ensued he found that he was expected to assume the lead- 
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ing part in the commission of the deed. Three other men— 
Gibbons, Doyle, and Hurley — were detailed to go with him, 
and they were to set out forthwith. McParlan, however, had 
no idea of permitting the crime to be actually accomplished 
on this occasion, and when the four came to Mahanoy, he 
suggested that it would be unsafe to carry out the plan just at 
that time, because of the untoward presence of several soldiers 
who were patrolling the streets and keeping most vexatious good 
order. The conspirators, egotistically asserting that the life of 
tny one of them was “ worth a hundred such as Thomas's,” 
listened to this warning, and returned home. But the attempt 
was only postponed, not abandoned ; and a few days later, about 
June 10 to 12, the murderers were again in motion, McParlan, 
however, making some excuse for not going along with them. 
The other three, arriving at Mahanoy without him, found quar- 
ters there, and patiently awaited their opportunity, the detective 
all the while keeping constantly informed as to their movements. 

It was not until June 28 that circumstances favored the mur- 
derers. McParlan at the time was ill at Shenandoah; and, 
though well aware that the crime was about to be consummated, 
he declared that it was impossible for him to report the fact to 
the members of the police and detective force with whom he 
was accustomed to be in frequent, generally in daily, communi- 
cation. The only reasons given for his abstention from any effort 
to save Thomas were his illness, and the danger or even impos- 
sibility of trying to communicate with his confederates, by reason 
of the keen lookout maintained by the Mollies at this juncture. 
He was bitterly assailed for this reticence by the counsel for the de- 
fendants, who represented him to the jury as having deliberately 
given over the victim to the slaughter. But the sufficiency of 
his excuse must be believed, since the forewarning which he was 
to furnish to his superiors of any scheme for the commission of 
an act of violence was an essential part of the plan which had 
been contrived for the detection of the crime and the capture of 
the criminals. 

He had stipulated at the outset that he should not be called as 
a witness in any trial which might result from his discoveries, 
that his agency should not be in any way brought to light, nor 
his true character ever be disclosed; otherwise, his life could 
never again be safe, and his future usefulness as a detective would 
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be seriously impaired. The preservation of his incognito was of 
the first importance to him. Since, therefore, no use could be 
made of his testimony, it was necessary to procure testimony 
from some other quarter, or the mere accurate foreknowledge of 
the designs for committing any number of successive specific 
crimes would be of no avail for breaking up the guilty combina- 
tion. It had accordingly been planned that MecParlan should 
give such information as would lead to the capture of the con- 
spirators in the very commission and act of crime, and if it should 
so chance that he should be with them, he also was to be cap- 
tured. As an especially dangerous character, he was to be taken 
charge of by the leader of the capturing force, and was then to 
be collusively permitted to make his escape. So punctiliously 
was this agreement with him carried out, and so cautiously was 
his secret guarded, that it was only known to certain chosen 
members even of the detective force. The subalterns thought 
him to be a genuine Molly, and of a dangerous stamp, and often 
so reported him at headquarters. Many a time, as he testified, 
when some villany had been concocting, had he given informa- 
tion, and many a night had Captain Linden and his assistants 
* Jain out” on the watch. But circumstances had as often dis- 
appointed them, and no capture had yet been made. His mis- 
sion was far from being safe or agreeable ; he was living with 
the lowest and poorest classes, as one of themselves; a breath of 
suspicion would insure his destruction; he had been long at 
work, and his employers might soon grow discontented. Cer- 
tainly there is no reason to suppose that he was not acting in 
perfect good faith, and that he would not have been heartily 
glad to have had the long-awaited success achieved, without fur- 
ther risk, delay, and anxiety. When, therefore, he says that to 
give notice was impossible, he must be believed. 

But whether with or without the detective’s fault, certain it is 
that no friendly band was on the watch to preserve the life of 
Bully Bill, when, on the morning of the twenty-eighth day of 
June, the four assassins came prowling around his quarters, in- 
tent upon his destruction. It was about half-past six o'clock, 
and ‘Thomas was standing in a stable, talking to the * stable- 
boss,’ very near to the door, and having his back to it, when the 
men appeared at the door, and began pouring in upon him a 
rapid fire from their pistols. The first shot struck him in the 
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neck, and as he turned and jumped towards his assailants, he 
came to such close quarters that he actually seized the muzzle of 
one of the revolvers which was pointed at him. He was hit four 
times; a horse was killed, and another horse wounded. Thomas 
fell with one of the brutes, and sheltered himself behind the body. 


’ The assailants, knowing that their victim was hit, and seeing him 


go down, covered with blood, were confident that he was killed, 
and withdrew, highly gratified with the successful issue of their 
venture. It was by a very narrow difference that the actual 
result fell short of that which they had anticipated. One of the 
bullets passed within less than a quarter of an inch of Thomas’s 
jugular vein, But the slender space was sufficient to save the 
man’s life, and he appeared at the trial to identify one of the 
assailants. 

The assassins, hurrying homeward, came * wet with sweat” 
into Shenandoah, where they met McParlan, and told him how 
they had shot Bully Bill. One of them —a marked man, and 
in fear by reason of other charges — thought it best to abscond. 
In virtue of this, by no means his first good service to the Soci- 
ety, he not unreasonably considered himself to have established 
a claim for money upon his fellow-members. But it must be ac- 
knowledged that the recognition of his deserts was somewhat: 
niggardly on the part of an Association which was wont to pay 
pecuniary rewards for a good “clean job” of killing. Kehoe 
would only give him a dollar and fifty cents, which seemed “ very 
mean ;” he got two dollars, however, from another man, bor- 
rowed a horse and wagon to go to the railway station, and there 
took the cars for Wilkesbarre. Three dollars and a half and the 
loan of a vehicle certainly does seem a cheap price for a murder, 
and almost awakens sympathy for the man so ill paid. But the 
truth was, that the affair had proved a fiasco for all conceined ; 
Thomas alone having any reason to congratulate himself upon the 
result. Kehoe was much disgusted that an intended murder had 
degenerated into nothing worse than a serious and not fatal 
wounding. MceParlan and his principals seemed to have lost the 
chance to catch their game in such a way as to have testimony 
against them; and, in the end, the perpetrators had to suffer, 
without having enjoyed the satisfaction of success. Apparently 
McParlan’s task was as far as ever from being accomplished. 
Yet the knowledge which he had been able to convey was not 
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altogether useless, since it led to some arrests, though not quite 
in the shape desired. The purpose was to detect the criminals, 
one or more, under such circumstances that the whole character 
and working of the Association could be shown up, its secrets be- 
trayed, and a definite stigma set upon it. The capture and even 
the conviction of individuals at whose trial there could be shown 
nothing more than the commission of an ordinary act of violence, 
were altogether insufficient. Still, when such captures could be 
made, they were not neglected; and it so happened that in Feb- 
ruary, 1876, two men had been seized upon suspicion, and there 
was to be a hearing upon their application for the writ of habeas 
corpus. 

It was just about this time that, in some unexplained way, 
rumors began to circulate to the effect that ‘* McKenna,” as he 
was called, was a detective. The alarming news of this suspicion 
was brought to McParlan by a comrade, also a member of the 
Association, who said that bets had been laid that McKenna 
would appear as a witness against the prisoners. During the next 
few days the suspected man had a fine opportunity to show of 
what stuff he was made. Among the wretches who now began 
to regard him as their betrayer, there was probably not one who 
would hesitate an instant to take his life. If there was glory and 
bounty for an ordinary murder, what substantial profit and high 
distinction would be reaped by him who should succeed in immo- 
lating the most dangerous and treacherous enemy whom the Order 
had ever had! The bravest mah could have no nerve to spare 
in such an emergency ! 

McParlan was not wanting in self-possession and courage, and 
many a man has sent his name down to a remote posterity by in- 
curring a much less trying risk of self-sacrifice. In company 
with several members of the Order, he at once returned to Shen- 


andoah, to his old quarters, and, on the following day, went . 


straight to Kehoe, who had been very busy in warning the Mol- 
lies against him, demanded a trial by the Society, and challenged 
his accusers to produce their proofs. Kehoe agreed to his request 
for summoning a county convention, and even asked McParlan 
to write the calls to the several Division masters, being himself 
too nervous to do so. McParlan, who was not at all troubled 
with nervousness, accordingly penned the despatches announcing 
his own trial upon so grave an accusation. 
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Intimations and threats now came rapidly to his ears. He was 
told, very significantly, that the brethren thought that they must 
“take action upon him.” He coolly replied that he had already 
arranged to take action upon himself; that he insisted upon a 
trial, and proposed to make his traducers suffer handsomely. Up 
to and upon the day previous to that fixed for his trial he was 
still mingling intimately with these men, eating and drinking 
with them, and sleeping in their houses. Suddenly, at this elev- 
enth hour, he heard that there was a story afloat to the purport 
that his trial was only a pretext, artfully arranged by himself, for 
the purpose of getting together in conclave all the chief men, 
and then bringing the Coal and Iron Police upon them, and cap- 
turing them all in the hall. Captain Linden now thought that 
the jeopardy was getting entirely too imminent, and expostulated 
with McParlan upon remaining longer in the neighborhood ; but 
McParlan insisted that he would go on, and that no police should 
be allowed to show themselves. ‘I believe,” said he, with his 
stubborn self-reliance, that ‘I can fight them right through, and 
make them believe that I am no detective.” 

But Captain Linden was right, and McParlan soon found out 
that he was not likely to be tried the next day, for the excellent 
and sufficient reason that he was not likely to be alive at that 
time. Many symptoms which his observant and experienced eye 
noted upon every side showed that he was a marked man, and 
that his fate was close at hand. In the dark evening he felt 
obliged to make one of his companions walk in front of him 
along the street, alleging as a reason that “ his eyes were bad 
and he could not see.” His eyes were good enough, however, 
to note that sentinels were posted; that signs and passwords 
were exchanged ; and that some of the men were very nervous 
and became peculiarly agitated when addressed by him. A 
thousand symptoms showed that the Mollies were excited, and 
were on the eve of an enterprise which they deemed of even 
more than usual importance and danger. The next morning a 
couple of Mollies came in, one drunk and the other feigning 
drunk, and, in reply to a question, gave an obviously false ac- 
count of themselves. McParlan went out and got a horse and 
sleigh to go to see Kehoe. His friend, who had first warned him 
of the suspicions against him, got in with him. The two other 
Mollies got into another sleigh, and drove along behind them. 
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‘** Look here,” said this friend, ** you had better look out, for that 
man who is riding in that sleigh behind you calculates to take 
your life.” This pleasing intelligence was further supplemented 
by the explanation of a plan laid by Kehoe for the assassination 
of McParlan the night before. The murderers had been ready 
with their weapons at the appointed spot upon the road. But 
McParlan had been too shrewd to take his usual route, and so 
had escaped. ‘To all this McParlan’s only reply was, “I do not 
give a cent; I am going down to Kehoe’s;” and straight on to 
Kehoe’s he went. Quite a crowd was assembled there, and they 
were much taken aback by McParlan’s daring appearance among 
them. It was soon whispered to him that some of them were 
for killing him, then and there, without more ado ; that one man 
was trying to borrow a revolver to shoot him down at once. But 
the man was drunk, and * not a good hand at that kind of busi- 
ness,” so that the cool McParlan was not much disturbed. For 
some reason or another the trial failed to come off, the triers 
being probably too much discomposed by anxiety and alarm. 
McParlan got into his sleigh to go home again; but on his way 
back with the friend who had so often warned him, and who had 
repeatedly promised to stand by him in this matter, he was per- 
suaded, though much against his will, not to return to his own 
boarding-house, but to sleep with his friend. Had he not al- 
lowed himself to be thus persuaded, he would doubtless have 
dared his fate too far, for there were men after him that night at 
his own house, and he could hardly have escaped had he gone 
there. 

McParlan now began to feel that the end of the game was 
approaching. He saw Captain Linden, and told that gentleman 
that the Mollies “ had had a peep at his hand, and that the cards 
were all played.” Yet he agreed to go amongst them once 
more, the Captain undertaking to * keep a close shadow ” upon 
him. Not much came of this last expedition, however, beyond 
giving McParlan a further opportunity to exhibit his keenness of 
observation, his coolness, and courage. There was nothing more 
which it was possible for him to do; and the next morning he 
left the neighborhood for good. 

This premature conclusion of the detective scheme, unlooked 
for as it had been and unwelcome as it at first appeared, was in 
reality the most fortunate event possible. Practically, the mask 
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was torn off. There was now not a Molly who did not fully 
believe in McParlan’s real character, — who would not be ready 
to shoot him at sight. To preserve an incognito longer was fu- 
tile, — nay, the safest thing for himself was doubtless to have the 
Association thoroughly shattered, and the direst possible terror 
stricken into the hearts of the members. His immunity from 
vengeance depended upon their panic and utter demoralization. 
By his testimony alone could this end be secured. The agree- 
ment that he should never be called as a witness being no longer 
of value for his protection, was cancelled by his consent, and he 
went voluntarily upon the stand, and gave substantially the facts 
thus far narrated. Thus it was that a full and perfect exposure 
of the whole guilty organization was at last accomplished. 

Such, at least, would appear to be the true history, as the 
same is to be gathered from the report of proceedings at the trial 
of Kehoe. But there is a story told somewhat different from this, 
and not quite consistent with it, for the accuracy of which we 
cannot vouch. This is to the effect that McParlan so far re- 
gained the shaken confidence of the Mollies as to be again con- 
sulted by them as a friendly counsellor in their troubles. He is 
even reported to have advised the prisoners as to whom they 
should retain to defend them, and as to the best points which 
they could make in their defence. By his superior intelligence 
he had gained great influence with them, so much so that they 
deemed him capable of astonishing achievements in their behalf. 
So strong was this feeling, that, when he was called to the stand 
by the prosecuting attorney, as the first witness for the govern- 
ment, thd dense crowd of Mollies who packed the court-room 
smiled and chuckled with obvious triumph, for they thought that 
“McKenna” had gallantly come to the rescue, and would, in 
some astute and daring way, destroy all chance of the District- 
Attorney securing a verdict. But when, in reply to the usual 
question as to his name, he replied, ** James McParlan,” the un- 
familiar sound brought instant conviction of the truth to his 
auditors. A deep and universal groan ascended from the dis- 
heartened mass, who now recognized that the fate of the prison- 
ers was sealed beyond doubt or hope. 

Beyond what has been narrated the prosecutors adduced little 
matter of novelty or interest. Bully Bill undertook toidentify one 
of the prisoners, Gibbons, as the man who shot him in the neck. 
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Francis McHugh, a defendant, corroborated the testimony of Me- 
Parlan as to most of the proceedings taken at the meeting at which 
it was determined that Bully Bill and the Majors “ should be put 
out of the road.” The witness very frankly acknowledged that 
to give his testimony seemed to him to be the best defence he 
could make ; that he expected less punishment than he should 
otherwise have suffered ; and that, in his opinion, it would have 
been better for the interest of his comrades in the dock if they 
had all pleaded guilty. 

The warden of the Schuylkill County jail had a few significant 
and interesting words to say. During another trial of some Mollies 
for the murder of the policeman Yost, the warden had had a chat 
with Kehoe in his cell, in the course of which the prisoner had 
remarked, ** I think it will go rough with us too. I do not think 
that we will get justice ;"’ but he cheerfully added, “let them 
crack their whips. If we don’t get justice, I don’t think the 
old man at Harrisburg will go back on us.” The counsel for the 
defendants strongly objected to the admission of this testimony, 
on the ground that it could not bear upon the question of the 
guilt or innocence of the accused. The government counsel 
insisted that, so far as Kehoe was concerned, who, of course, 
alone could be affected by it, the language was equivalent to an 
admission of guilt. It was evidence showing that he knew him- 
self to be guilty, and believed that he could not be acquitted. 
The judge declined for the present to strike out the testimony, 
promising to both counsel an opportunity to be heard before the 
question should be finally decided. What was the ultimate rul- 
ing of the court does not clearly appear from the printed report 
of the trial. 

McParlan’s evidence was corroborated in sundry particulars by 
various witnesses besides McHugh, but chiefly in small points of 
detail. Upon substantially the foregoing facts the prosecutors 
rested their case. 

The opening for the prisoners failed to disclose any other 
grounds of defence than a general onslaught upon the govern- 
ment witnesses, and especially upon McParlan. The counsel gal- 
lantly declared that he should show that this main pillar of the 
government case was a very broken reed indeed ; that McParlan 
had contradicted himself continually; that he was an instigator 
of crime; an accomplice with the accused men ; and altogether an 
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uncommonly bad and odious villain. But no affirmative evidence 
of innocence was promised on behalf of any one of the arraigned 
band. Even this programme, dangerously weak and unsatisfac- 
tory as it appeared, was very imperfectly fulfilled. The impres- 
sion conveyed by the printed report of McParlan’s testimony is 
eminently favorable to his clearness and accuracy. He seems to 
have stood the test of a severe and searching examination with a 
degree of straightforward readiness, really quite remarkable in 
view of the minuteness of the interrogation. The points of con- 
tradiction can hardly be set forth in detail; but as each one of 
them by itself was insignificant, so we should place upon the 
entire collection precisely the same valuation which was placed 
upon it by the jury, — to wit, no value at all. 

A great number of witnesses were called to prove the good 
character of the accused; but so singular was the testimony ad- 
duced by these persons, that the prisoners might well have prayed 
to be preserved from their friends. Probably a more ignorant 
gang never passed in ludicrous procession through a witness-box. 
Very few of them were capable, even after elaborate instruction, 
of deriving an idea from the word “ reputation.”” “I never saw 
much out of the way,” said the first one, speaking to the charac- 
ter of Kehoe. ‘ What did the people say about him for peace 
and good order in the community where he resided?” asks the 
counsel, encouragingly. ‘ Well, I cannot exactly tell you,” re- 
plies this foggy-minded auxiliary; “I do not know much about 
the affair; I believe people talked about him having been so and 
so, but then I never knowed any thing myself.” Under the less 
friendly hands of the government counsel the man admitted that 
he had seen Kehoe engaged in scuffles, and “ tight,” and that he 
(Kehoe) kept the headquarters for the Molly Maguires. Wit- 
ness number two had never heard people talk much about Kehoe, 
but had heard some say he was a good citizen, and others say 
that he was a Molly. Witness number three had heard nothing 
against him except that he was a Molly. Witness number four 
said that he knew nothing about Kehoe, and that, outside of his 
own ignorance, he must admit that Kehoe’s reputation was bad. 
Witness number five said that Kehoe kept good order, so far as 
he had seen, but was “‘ blamed for a Molly.” Witness number 
six testified dubiously: “ As far as good order is concerned, that 
is all right ; so far as good order is concerned, I do not know any 
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thing against him ; as far as reputation goes, that is rather bad.” 
No amount of manipulation could bring this unfortunate Hiber- 
nian up to the mark; he still persisted in repeating: ‘* As to his 
conduct, that has always been good, but as far as the reputation 
goes, I never did hear much good.” Witness number seven im- 
partially acknowledged that ‘some will'say good, and some will 
say bad.” Number eight had heard hard things said against 
Kehoe for being a Molly, but he himself didn’t know much 
against the Mollies. Number nine did a little better, saying that 
Kehoe’s reputation was “ pretty good,” and that he had never 
heard that Kehoe was a Moily. Such were some of the cheerful 
fragments of the evidence which was intended to sustain the good 
character of John Kehoe. If his own counsel could listen to it 
with equanimity, the prosecutors were certainly not tempted to 
be very keen in raising questions as to admissibility or compe- 
tency. 

Fortunately for the other prisoners, they had either better 
names or more clear-headed friends, and they fared not quite 
so ill. The worst that was said of them was that they were re- 
puted to be Mollies. One witness paid a tribute to the defendant 
Canning, as being ** a gentleman in all respects.” But on cross- 
examination this same high-minded witness acknowledged that 
he * could not say what people say, because there are hundreds of 
stories, some of them good and some of them bad; I do not think 
I would do justice to him or justice to myself if I paid attention 
to them.” 

Only poor Gibbons could not get very good words in his behalf. 
The first witness called knew that Gibbons was a Molly, and had 
never heard people say any thing about his character for peace 
and good order; had never seen him do any thing but drink. 
The next witness declined to bear any testimony, wisely remark- 
ing, that, “* You see people is talking so much, I cannot take notice 
of all the people say.” Another witness had never heard any 
thing worse of Gibbons than that “he was wild when he would 
be drinking ;” and was corroborated by the next in order, who 
acknowledged that when Gibbons “had liquor in him he was 
a little wild.” The next, and last, knew nothing against this 
defendant, ** only that he belonged to the Mollies.” 

The defence, having sought with such imperfect success to 
bolster up the character of the accused, next turned their atten- 
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tion to an effort to destroy the character of the intended victim 
and government witness, Thomas. The possessor of the pleasing 
alias of Bully Bill does not appear to have been an extremely 
yaluable member of the community; and if a fatal result of his 
wound had made it possible to have all these defendants hanged 
instead of only imprisoned, society could, probably, have spared 
“Bully Bill” in so excellent a cause. Yet the counsel for the 
prisoners appear to have been no better adepts in destroying than 
in building up a reputation. They were unlucky in this sort of 
undertaking, and, considering what an excellent subject they had 
to deal with in Thomas, it must be confessed that they made a 
bad failure. One of their witnesses relieved himself from the 
inconvenience of cross-examination by swearing very bluntly, on 
the direct, that Thomas’s reputation for truth and veracity was 
good, to the best of the witness’s knowledge. 
The testimony upon both sides being closed, Mr. Gowen ad- 
dressed the jury on behalf of the government. His speech in 
this case, as also in that of Munley, was very bold, ingenious, 
and able. He managed with much skill to get fairly before the 
minds of the jurors all the long series of murders and crimes which 
for so many years had placed in daily peril the lives of the law- 
abiding and decent citizens in the anthracite counties. Upon 
this panel he laid the weighty responsibility of saying whether 
this condition of things should cease now, or should continue 
and grow worse in the future. The Association itself was on 
trial ; the prisoners were its prominent leaders, its officials, its 
energetic and trusted members in this neighborhood. The crime 
with which they stood charged had been committed by them in 
their character and capacity as office-holders in the Ancient 
Order of Hibernians. The organization of the Molly Maguires 
had been fully explained in the progress of this cause ; the char- 
acteristic actions of the Association had been brought to light; its 
purposes and dealings had been exposed. It was now a ques- 
tion, to be determined by the verdict, whether or not that Asso- 
ciation should have a longer life. The prisoners were relegated 
to positions of inferior interest ; the Society was brought forward 
as the real culprit. The fate of Kehoe and Gibbons and their 
comrades was mere matter of detail; the true issue was, 
whether or not Molly Maguireism should be sustained or crushed. 
It was an organized body of criminals that was practically to be 
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condemned or acquitted ; it was mere matter of form that the 
finding would actually run only for or against the few individu- 
als named in the indictment. 

The allusion contained in the warden’s testimony was boldly 
used; and from this fact, by the way, it would appear that this 
evidence was not finally thrown out. Judging from the past, as 
Mr. Gowen charged, the courage of Kehoe to share in this crime 
must be attributed in no small part to * his confident belief that, 
no matter what crime he had committed, no matter how he 
might be detected, no matter how he might be convicted, .. . 
there was a power beyond us all, in this State, that would give 
him a pardon, and permit him to walk out of your jail, as so 
many members of his infernal organization have walked out be- 
fore, with pardons in their pockets, which by them were consid- 
ered not only pardon for the past, but immunity for any future 
crime which they might commit.” 

In the trial of Munley he spoke not less openly and forcibly. 
Having referred to the number of public offices filled by members 
of the blood-stained fraternity, **God knows,” he said, * that 
when the time comes that all I know may be told to the world, 
it will reveal a history such as will make every American citizen 
hang his head with shame. .. . I have seen this organization 
wield a political power in the State which has controlled the elec- 
tions of a great Commonwealth. I have received the information 
of meetings between some of the highest officers of the State and 
the chief of the murderers, at which large sums of money were 
paid to secure the votes of this infernal Association, to turn the 
tide of a State election. God knows if ever in the world there 
was a revelation as deep and as damning as that now laid open to 
the people of this Commonwealth for the first time!” Verily, 
after making liberal allowance for rhetorical exaggeration, it 
may be admitted that a change of administration, which should 
cause the “old man at Harrisburg” to make room for a suc- 
cessor of somewhat different affiliations, would seem not wholly 
undesirable for the good people of Pennsylvania. 

Mr. Gowen had played the chief part in this whole scheme of 
detection ; he had devised, and had been mainly instrumental in 
working, the elaborate and effective machinery which was de- 
signed and expected to destroy Molly Maguireism. His antici- 
pations had had no narrow limit, according to the sketch which 
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he now ventured to give of them. He had hoped to see his 
trusty detective, ‘ Jim McKenna,” rise to the high post of county 
delegate in the Association, and he would not have been sorry 
even to see him arrested, tried, and convicted for some minor 
offence ; to have seen him suffer a short imprisonment, and come 
forth all the more admired and trusted by the Mollies. Could 
McKenna have had but another year to work up this business, 
“you would have had the pleasure, I believe,” said Mr. Gowen, 
“of hanging some men who are not citizens of Schuylkill County. 
We would have got at the head of this Order in Pittsburg, and 
we would have got at its head in New York; we would have got 
to its source in England, Ireland, and Scotland, and, I believe, 
established the affiliation of the head of the Society with these 
murderers and with the killing of their victims, and showed how 
they helped criminals to escape. These defendants are mean and 
common criminals beside those whom it would have been my great- 
est pleasure to have prosecuted before you.” The counsel was 
warm in the cause which he was pleading, and threw himself into 
it with a personal ardor and enthusiasm. ‘* We were informed 
and knew months ago that these men were the perpetrators of 
the crime with which they are now charged ; and from the time 
I first had any information about any of them, the life of that 
man became as sacred in my eyes as the life of any man whom 
they threatened. And why? From that time, in my own heart 
and in my own mind, I solemnly dedicated these men to justice. 
Their lives became safe, so far as any influence I could exert, 
until the time came for their trial; and when some of the offend- 
ers in this society were arrested, a few months ago, and when we 
heard rumors and reports of vigilance committees intending to 
take the lives of these men into their own hands, for the purpose 
of doing that which justice had not been able to do for them, I 
trembled for their lives with as much solicitude as I did for the 
lives of any upon this earth!” 

It is not often that counsel have been known, at least in this 
country, to take such a tone as this in arguing a criminal cause 
before jurors. Mr. Gowen was severely taken to task for it af- 
terward, in the speech for the prisoners. Yet, it is not easy to 
find fault with him. He had entered upon a difficult, a perilous, 
a momentous task, fraught with the gravest results to the public 
welfare. As it was now approaching its consummation, and suc- 
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cess or failure was imminent, in speaking the last words which 
he would be able to utter to affect the result, surely it was par- 
donable for him to connect himself with the cause in this pe- 
culiar manner, and to give vent to his deep and earnest personal 
feeling. His language seems fully justified by the sentiment 
which stimulated it. ‘I felt,” said he, ** that I and those asso- 
ciated with me had a high and holy duty to perform. We wanted 
no vigilance committees ; we wanted no reign of anarchy in this 
county ; we wanted the majesty of the law to be enforced and 
justice to be vindicated in an open and public manner.” The 
ability, the resolution, the perseverance, the courage manifested 
by this private individual, working without the assistance of 
government —perhaps in spite of the secret opposition of some 
influential politicians— in the untiring pursuit of an end so diffi- 
cult and so noble, should secure for him the admiring recognition 
of all his fellow-citizens. When, at last, McParlan had done his 
work and agreed to tell his story, then Mr. Gowen resolved to 
“take his place among the ranks of the counsel for the Com- 
monwealth,” and to labor with the District-Attorney “in the 
prosecution of these offences until the last one was wiped from 
off the calendar of the criminal courts. And let it take weeks,” 
said he, “or let it take months, or let it take years, I have 
buckled on my harness and entered for the fight, and, God 
willing, I shall bear it out as bravely and as well as I can, until 
justice is vindicated, and the county of Schuylkill is free.” He 
had run no small personal risk in this matter, and once, in the 
Munley case, he referred to it. “Is there a man in this audi- 
ence,” he said, * looking at me now, and hearing me denounce 
this Association, who longs to point his pistol at me? I tell him 
that he has as good a chance here as he will ever have again. I 
tell him that it is just as safe to-day to murder in the temple of 
justice as it is in the secret ravines of the mountains or within 
the silent shadows of the woods. I tell him that human life is 
safe!” Bold words and a gallant defiance. Yet, few men, 
probably, would care to occupy the position which Mr. Gowen 
has occupied for years past, and must occupy even for years to 
come. It cannot be conducive to perfect ease of mind to know 
that hundreds of utterly reckless villains are thirsting for one’s 
blood! 


The defendants’ counsel could hardly have been expected to 
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1 listen with entire equanimity to a speech into which there had 
: been smuggled with such vexatious ingenuity a great amount of 
: extraneous and very objectionable matter. At its close, they pre- 
| ferred to the court a request that the jury be discharged from 
further consideration of the case, for the reason that the learned 
gentleman represetting the Commonwealth had * travelled out- 
side of the evidence in this case, charging these men with crimes, 
to wit, the highest crime known to the law, without a scintilla 
of evidence in this case ; charging them with the crime of mur- 
der, unproven, untestified to.” The prosecution deigned to 
utter but a few words concerning the propriety of the argument, 
and simply suggested, upon the point of law, that the authori- 
ties showed that the * exception must be made at the time the 
remark is uttered, and that it is too late after the counsel has 
taken his seat ;”’ also, that the exception could only be taken to 
the last address to the jury, and not to the opening argument, to 
which there was opportunity for reply. The court, without hes- 
itation, overruled the motion. 

Mr. L’Velle then made the first address in behalf of the ac- 
cused, — an address so objectionable, both in matter and in man- 
ner, as quite to cast into the shade any possible fault which could 
have been found with Mr. Gowen’s much more cleverly man- 
aged argument. Yet, in mitigation of the offensiveness of this 
harangue, it is right to remember to what sorry straits the unfor- 
tunate orator was reduced. A lawyer may fairly claim no small 
measure of sympathy and forbearance when he is expected to 
make an eloquent defence of men palpably most villanous, and 
in whose behalf not an affirmative word or fact of any real value 
has been elicited from the beginning of the proceedings. Mr. 
L’Velle gallantly took the bull by the horns at once. In stating 
to the jury that his clients were entitled to the benefit of any 
possible doubt as to their guilt, he actually ventured to say that 
“ the maxim of the law clothes them with innocence as pure as 
doves, — yea, as white as snow, — until that doubt is dispelled 
in your minds.” In truth, it was a bold stroke of rhetoric, verg- 
ing dangerously upon the extreme of irony, to compare these 
ignorant and bloodthirsty wretches to doves and snow. With. 
what countenances the intelligent jurors received the happy sug- 
gestion the record does not disclose. But the sentence struck 
the key-note of the whole address, which is mildly described by 
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saying that it was in bad taste from beginning to end. Unfortu- 
nately, too, behind this absurdity there was graver matter; and 
the counsel, probably not without hopes of touching the preju- 
dices of some members of the panel, next sought to give to the 
condition of affairs in Schuylkill County the aspect of a resist- 
ance not unrighteously made by the laboring tlasses against the 
aggressions of wealth and capital. 

Professional rules allow an ample latitude to advocates engaged 
in defending persons accused of serious crimes ; but the latitude 
must be almost unlimited, if it can include and shelter such a 
merciless onslaught as was made upon the devoted James McPar- 
lan in this case. The defence had not brought a particle of tes- 
timony against his character, unless their futile efforts to show 
him to have contradicted himself in substantial matters can be 
considered such. Unless the whole system of employing detec- 
tives is to be condemned, it would be difficult to condemn his 
conduct as developed in these proceedings. It was fair enough 
to make the point against him that he was technically an accom- 
plice, so that his evidence must require corroboration ; and upon 
this the defence dwelt with much force and elaboration. It was 
not a point which troubled the prosecution much, or which the 
judge found any difficulty in dealing with in his charge. Neither 
would it be possible to find fault with the suggestion to the jury 
that MeParlan might have had more at heart the enhancement 
of his own reputation as a detective than the real furtherance of 
the ends of justice. It is not to be supposed that he was alto- 
gether disappointed to find that he was not following a false 
scent, and that there was abundance of criminality to be shown 
up by his vigor and sagacity. It was true that he had not pre- 
vented the crimes of which he had foreknowledge ; but this was 
a painful necessity of his duty, and to have prevented the act 
would have been to destroy the very ends of his mission. The 
assault upon him for neglecting to prevent was undoubtedly open 
to the defence, and could undoubtedly do the prisoners no good 
and McParlan no harm in the minds either of the jurors or of any 
other person whomsoever. 

But the defence went much further than this, and, altogether 
unjustifiably, as we cannot but think, made an assault upon this 
man as the plotter and instigator of crime. If we have studied 
the testimony aright, there was not a particle of evidence to 
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- show that he had ever devised, or originated, or done more than 

to appear to take his allotted part, in any unlawful act. But 
. Mr. L’Velle had represented that all had been peace, and lovely 
virtue, and the sweetest innocence, until this man came into 
Schuylkill County. He was then declared to have arrived as the 
“emissary of death,”’ and since his advent crime had been in the 
ascendant. The last part of the statement was certainly true 
enough; but the epithet which introduced it ought never to 
have been used. He was represented as a “ wretch” and * wily 
miscreant,’’ who had seduced the tender Hibernian youths from 
the paths of righteousness; and the jurors were requested to 
“ tell the community, tell the wealth that dominates every thing 
in this county, — yea, I regret to say it, and justice too, — that 
upon the testimony of such a man as this detective, no citizen of 
this county should be condemned or convicted. Tell the gentle- 
men who represent the wealth of this county to see that justice 
shall be done to these men.”” When Mr. L’Velle had exhausted 
all that he had to say concerning the apparent connection of poor 
McParlan with this “‘ carnival of crime, of blood, of misdeeds, 
and transgressions of the law, innumerable, black, and atro- 
cious,” the senior counsel, Mr. Ryon, followed in the same vein, 
proposing to show to the jurors * that of all the devils who have 
been in this county, plotting against the peace and good order, 
this man, McParlan, was the worst. That is not all; for he came 
here well supplied with money, and, with a shrewdness scarcely 
equalled, he has plotted all this deviltry and carried it out toa 
most successful issue, because he succeeded in killing every man 
against whom his plans were formed. Wren and Sanger, James 
and Yost, are to be numbered among his victims.” 

Mr. L’Velle appears to be a gentleman of lively and florid im- 
agination, and his attractive sketch of the poetic tranquillity of 
Schuylkill County was possibly not much more correct than his 
comparison of his clients to tender doves. Answering a similar 
argument in the case of Munley, made, we believe, by the same 
advocate as counsel for the defendant, Mr. Gowen detailed a 
tolerable list of ‘ casualties.” 

* Does the gentleman forget Dunne, who was murdered within 
two miles of this town? Does he forget Alexander Rae, who 
was stricken down near Mount Carmel? Does he forget the 
assassination of William Littlehales? If he does, I am very sure 
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that his colleague, Mr. Bartholomew, will not forget it; for I 
remember that I stood here, just where I now stand, some years 
ago, defending a couple of men on trial for murder, who, with 
other good citizens, when the house of a ‘ boss’ had been attacked 
at Tuscarora, by a mob intent upon murder, . . . had sprung to 
arms, and had taken their old muskets, their rusty rifles, their 
pistols, and their swords (some of them with no time to load 
their muskets, save with the marbles with which their children 
had been playing), and had sprung to arms to defend the house 
that was attacked, and had shot down one of the assailants in 
his tracks ; and were arrested and brought here, charged with the 
crime of murder. My friend, Mr. Bartholomew, who was my 
colleague, joined with me in contending that our clients had 
done that which they ought to have done to protect themselves ; 
and as I was standing here, arguing that case, there came over 
from Coal Castle the news that William Littlehales had been 
murdered. Does the gentleman forget all this ? Does he forget 
George K. Smith and David Muir? Does he forget the assas- 
sins who made the attack upon Claude White? Does he forget 
Morgan Powell and Langdon, who were killed, and Ferguson, 
who was almost beaten to death? Does he forget Patrick Barry, 
who, living with his wife and children in the house by the tun- 
nel, when a band of assassins attacked him at night, placed his 
wife and little children in the middle of the house, and piled all 
the mattresses and blankets and pillows around them, and, when 
he had sheltered them as best he could, fought an angry horde of 
two or three hundred men, keeping them at bay until daylight, 
when they fled, leaving the long tracks of their blood behind 
them to show how well he had avenged himself upon his assail- 
ants?. . . Nor is it alone those whose names I have mentioned, 
— not alone the prominent, the upright, and the good citizen, — 
‘whose remains have been interred with pious care in the tomb of 
his fathers; but it is the hundreds of unknown victims whose 
bones now lie mouldering over the face of this county. In hid- 
den places, and by silent paths, in the dark ravines of the moun- 
tains, and in the secret ledges of the rocks, who shall say how 
many bodies of the victims of this Order now await the final 
trump of God?” 

' Mr. Ryon took the ground that it was the duty of McParlan 
to do one of two things: either to disclose the projected crime 
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I to the Commonwealth officials, and have the plotters arrested 
I's before the commission of the deed, or else to have used his own 
h influence to stay the consummation. On the contrary, by 
d permitting the crime to proceed, and not, in the earlier stages, 
‘0 shunning to play his own allotted part in the transaction, Mc- 
ir Parlan was charged with having become more than a detective, 
dl — he had rendered himself an accomplice and a particeps erimi- 
n nis, equally liable with his fellows. It was not a bad point that 


e was made by Mr. Ryon, that, whereas the only method by which 
n the government professed to have expected to use McParlan was 
3 by getting information from him and catching the criminals in 
7 the very act, yet, in this matter, the information had not been 
| given ; and, though there were fifty policemen in the neighbor- 
hood, who might have been on hand to save Thomas’s life, and to 
capture the would-be murderers on the obvious verge of perpe- 
tration, nevertheless, the business was allowed to proceed unin- 
terrupted. McParlan’s illness was stigmatized as a flimsy, trifling 
reason; and the risk which he professed to have feared to run 
ought not to have counted for any thing to a man of his spirit 
and courage. 

Reputation was very plastic beneath the manipulation of the 
counsel for the defence. Not content with suggesting the dove- 
like and snowy purity of their clients, and the incredible and 
bloody villany of McParlan, they even had words of favor to 
bestow upon the Ancient Order of Hibernians, chartered for the 
propagation of Christian charity and brotherhood. But they 
had a better opportunity and fairer game in William M. Thomas ; + 
and if it could constitute a good defence in law, to show that 
the taking off of the murderer’s victim would be a blessing to 
the community amid which he dwelt, these accused men might 
have expected an acquittal. It was the familiar argument of the 
poor girl who pleaded that her illegitimate child was such a very 
little one! Unfortunately, however, for the prisoners, the pub- 
lic benefit which they had intended to consummate by relieving 
Schuylkill County of the undesirable society of Bully Bill, could 
not form a ground for a verdict of not guilty. The only prac- 
tical advantage to be gained by traducing Bully Bill’s character 
was to affect injuriously his credibility as a witness. Nor is it 
improbable that most respectable citizens would have been quite 
content had the bullet in the neck diverged by that small 
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fraction of an inch which would have sent these defendants to 
the gallows instead of to prison,—always supposing that the 
“old man at Harrisburg” should not interfere. 

Mr. Kaercher, district-attorney, closed the case in a temperate, 
but clear and forcible, speech. The charge of Judge Walker 
was given on Aug. 12, the fourth day of the trial. The jury 
retired, but were out only twenty minutes, returning then with 
a verdict of guilty against each of the prisoners, and with a rec- 
ommendation to mercy in the case of Frank McHugh. A sim- 
ilar satisfactory result was arrived at in the case of Munley, and 
one, at least, of the murderers of Thomas Sanger was, on July 
12, 1876, convicted of murder in the first degree. Up to the 
time of this writing, the “ old man at Harrisburg” is not known 
to have extended the saving grace of his clemency to any of 
these defendants. 


Joun T. Morse, JR. 
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SOME RULES OF EVIDENCE. 
DISCREDITING ONE’S OWN WITNESS. 


THOUGH much has been done in the last quarter of a century 
to bring the law of evidence into greater conformity with the 
requirements of common sense, we are amongst those who think 
tlrere is room for still further improvement. The retrospect dur- 
ing that period sweeps over a waste of abandoned absurdities, 
which, in their day, —and they had a long one, — were prac- 
tised and defended with might and main, not merely by the 
average lawyer, but by those whose names have been handed 
down to us as the sages from whose wisdom we of the present 
day are to derive inspiration. It is almost inconceivable to us 
that the men most cultivated and most renowned for wisdom of 
their day and generation, in a community claiming, and perhaps 
justly claiming, to represent the highest and best civilization of 
their times, could have not only acquiesced in, but defended, the 
rule that excluded all interested persons from the witness-stand ; 
and that, too, upon the ground that it was more likely that such 
persons would speak falsehood than truth. We wonder if, and 
are unwilling to believe that, the state of society in England was 
for centuries, and down to the time of the present generation, or 
ever, of a character to warrant such a rule for sucha reason. Yet 
the present generation has witnessed the abrogation of the rule, not 
only in England, but, we believe, everywhere else ; and we suppose 
that there is not now a man living who would venture to speak a 
good word for the dead and buried absurdity. Jeremy Ben- 
tham, to be sure, had the courage, in the early part of this cen- 
tury, to assail it, together with a multitude of other, kindred 
and not kindred, absurdities. He brought to bear upon it the 
batteries of his logic, ridicule, and invective; and, in his rough 
style, bore down with merciless severity both upon the rule 
itself and those who defended or tolerated it. Sydney Smith, 
we remember, lent him the aid of his wit, through the pages of 
the Edinburgh Review. But, with this exception, we cannot 


recall the name of any considerable person who ventured to 
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applaud, or even approve, the eccentric philosopher. On the 
other hand, the legal world looked upon his strictures with in- 
difference, if not with contempt, as the idle speculations of a 
cynical and visionary interloper into the domain of a science of 
the principles of which he knew next to nothing. The Ellen- 
boroughs and Bests, indeed, returned scoffing for scoffing, and 
sneered at their assailant as ‘a learned writer, who has devoted 
too much time to the theory of jurisprudence to know much of the 
practical consequences of the doctrines he has promulgated to the 
world.” ! Time, however, has done for Bentham what it usually 
does for those who promulgate truths not in harmony with the 
established and venerable errors and prejudices of the generation in 
which they live. ‘ The truth is,”’ says Taylor, the latest of British 
writers on evidence, “that, when Mr. Bentham’s work on evi- 
dence first made its appearance, the world in general regarded 
the author as a gentleman who delighted in paradox, and wrote 
bad English ; while, in the judgment of even the discerning few, 
this great apostle of judicial reform ranked little higher than an 
ingenious theorist. But truth, though long discountenanced, 
will at length prevail ; and thus, by little and little, Mr. Ben- 
tham’s opinions were at first canvassed, then recognized as correct, 
and finally, in a great measure, adopted by the legislature.”? We 
will venture to add, that he must be well informed, both in the 
rules of evidence and the history and reasons thereof, who would 
not find great advantage in the careful study of the writings 
upon this topic of that eccentric philosopher. Even his extrav- 
agances are entertaining; and the alertness and acumen with 
which they are set forth are a perpetual intellectual relish. 
Whether one knows, or does not know, how to argue, let him 
read the * Rationale of Judicial Evidence.” 

But these are by-gones, from which we are now happily 
emancipated ; and we ought, perhaps, to beg pardon for indulging 
in even so little of retrospect pending the year of jubilee. 

Let us now, for a moment, look at the law as it is, upon the 
right of a party to discredit his own witness. He may discredit 
him indirectly, by proving a fact relevant to the issue to be the 
contrary of that which the witness may have sworn it to be; 


! Best, C. J., in Bovill v. Stephenson, 5 Bing. 493, cited, apparently with approval, 
by Greenleaf, Ev., vol. i. sect. 435, n. 


2 Taylor’s Ev., vol. ii. sect. 1212. 
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the purpose not being to discredit the witness, but to prove the 
fact in issue: and it is obvious enough, though, strange as it 
may seem, this point was seriously contested, that the mouths of 
all a party’s witnesses ought not to be shut because one is un- 
able or unwilling to speak the truth. No argument is necessary 
to show that this rule, now so firmly established that no one 
thinks of gainsaying it, yields the whole principle. It is no 
answer to say that the purpose and intention is not to discredit. 
It does discredit. If the party proves the fact about which his 
witness has misstated or been mistaken, by a sufficient weight of 
evidence to control the case upon any particular fact, the wit- 
ness is discredited. His testimony, in that particular, is practi- 
cally laid out of the case. And whether he be thought to have 
misstated from carelessness, inaccurate recollection, imperfect 
knowledge, or wilful disregard of the truth, he stands dis- 
credited as to all other facts to which he may testify; for the 
same carelessness, inaccurate recollection, imperfect knowledge, 
or wilful disregard of the truth, may have led him into misstate- 
ment in regard to these. Every lawyer knows how dangerous 


it is to be obliged to rest his case, on any point, upon the unsup- 
ported testimony of such a, witness. 

But, although you may discredit your own witness thus indi- 
rectly, it is said you shall not do it directly. The law upon this 
point is more fully stated by Professor Greenleaf,! than we find 
it elsewhere. And it is thus: — 


“When a party offers a witness in proof of his cause, he thereby, in 
general, represents him as worthy of belief. He is presumed to know 
the character of the witnesses he adduces ; and, having thus presented 
them to the court, the law will not permit the party afterwards to impeach 
their general reputation for truth, or to impugn their credibility by general 
evidence tending to show them to be unworthy of belief. For this would 
enable him to destroy the witness if he spoke against him, and to make 
him a good witness if he spoke for him, with the means in his hand of 
destroying his credit if he spoke against him.” 


The authorities cited seem to justify this statement of the 
rule, though we do not find in them the reasons given by the 
author, except the last one, which is taken almost verbatim from 
Buller’s Nisi Prius. The other reasons are, however, familiar to the 


1 Vol. i. sect. 442. 
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profession, and are doubtless taken from the books. But are these 
reasons sound, or sufficiently substantial to warrant such a rule ? 
Is a party presumed to know the character of his witnesses? 
Who presumes it? And upon what evidence is such a presump- 
tion based? A presumption of a fact arises from its known con- 
nection, according to common experience, with a proved or given 
fact. Falsehood gives rise to the presumption of guilt touching 
the subject-matter about which the falsehood is perpetrated ; 
because, according to common experience, men do not lie unless 
they have done something which they are conscious they ought 
not to have done, and which they therefore desire to conceal. 
There is a known connection between the falsehood and the 
guilt. Every one, intuitively, suspects a liar of some delin- 
quency. But does common experience show that, from the given 
fact that a witness is brought into court by a party, it is to be 
inferred that he not only knows his character, but also that that 
character is such that, “in general,” he is worthy of belief? A 
man is found dead in a brothel. The circumstances are such as 
to lead to the belief that he was murdered. An indictment is 
found against the supposed murderer. The government finds 
that the inmates of the house are cognizant of the facts. They 
are uncommunicative. They equivocate. They even contradict 
each other. But the prosecuting officer is, upon the whole, sat- 
isfied that the truth may be arrived at by a careful examination 
and comparison of their several statements with each other. He 
accordingly issues his summons, and brings into court, not such 
witnesses as he would like to have, but such as accident, or 
chance, or the providence of God, has put in his way, —a half 
a dozen prostitutes; with the keeper of the brothel, and one or 
more pimps. He has no choice. His duty, and the necessities of 
his case, alike require that he should produce them, and all of them. 
Does he present them to the court, as, in general, worthy of be- 
lief? He knows — what oftentimes parties do not know — the 
character of his witnesses, and that, if it is not bad for truth and 
veracity, it is bad for every thing else. He is morally certain 
that, if they do not positively lie, they will not tell the whole 
truth ; but, nevertheless, he sees his way to the truth through 
the haze of indirection and immorality. It would be too much 
for the gravity of any court to listen to an opening by the pros- 
ecuting officer on the general belief-worthiness of such a bevy of 
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caitiffs ; and a sensible and fair-minded jury would listen with 
impatience to such inopportunity. The chances are that they 
would see in such a course a lack of candor, and a want of ap- 
preciation of the gravity of the situation, which would throw 
over the whole case of the government, in advance, a suspicion 
which would be fatal to its success. But the course which a 
sensible prosecuting officer would pursue, we apprehend, would 
be quite different. Before he had been on his feet many minutes, 
he would find opportunity to observe that neither government nor 
individuals have any means of determining who shall or shall 
not be witnesses. Witnesses are not made to order; at least, 
not by honest people. The only witnesses who can properly be 
called are those who happen to have knowledge of relevant 
facts; and who these may be is predetermined by the history and 
course of the events which are to come under examination. He 
would be most happy to introduce to their attention the evidence 
of witnesses of the greatest intelligence and the highest charac- 
ter, if it-were in his power; but as he had no hand in deter- 
mining the place where, or the circumstances under which, the 
-murder was committed, nor of determining who should be pres- 
ent on the occasion, he would be obliged to content himself with 
introducing the evidence of such witnesses as, from the history 
and circumstances of the cause, he had reason to suppose might 
aid them in coming to a decision upon the issue which they 
were about to try. And the imagination of man may conceive 
that he would further suggest, with great pertinence, that, 
looking to the time, place, and circumstances, they would hardly 
expect him to produce saints and angels as the eye-witnesses of 
such an event, inasmuch as, according to the ordinary course of 
events, such sort of people and beings do not frequent such sort 
of places. He would not undertake to say that the witnesses he 
would be obliged to introduce were entirely trustworthy in all 
respects, or, in general, worthy of belief; but as they were the 
only ones who could be had, because the only ones who knew 
whereof they were about to affirm, it was his duty to ask 
a careful consideration of their several stories, in the hope 
that they would find enough in them that was reliable to indi- 
cate the path which justice ought to pursue. Otherwise, there 
must be not only a failure of justice, but, what is of hardly 
less moment, a failure to attempt to do justice. Now this is no 
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fancy sketch. Nine-tenths of the witnesses as to facts consti- 
tuting the essential elements of crime, whom the government is 
obliged to bring forward, or else forego the attempt to protect 
society by the punishment of the vicious, are rogues, in a greater 
or less degree, of whom no candid man could, and no prudent 
man would, affirm that they are in general worthy of belief. 
Thieves are daily brought from behind the prison-bars to tes- 
tify against the receiver who bought of them their stolen goods. 
Who else knows, or would be likely to know, the time, place, 
and circumstances, of the transaction? Indeed, not seldom the 
government has to choose between the alternative of suffer- 
ing a whole gang of villains to go unwhipped of justice, or of 
taking one of the gang itself to. use as a witness against the 
others. 

So far, therefore, as the administration of the criminal law is 
concerned, it is obvious that this reason is not well founded. But 
how is it in civil matters? How many cases are brought into 
court where the previous course of events does not determine, 
not merely who may be, but who must be, the witnesses of the 


respective parties? A party is obliged, it is said, to call the sub- . 


scribing witness to a written instrument; and, therefore, the 
witness may be contradicted as to the fact to which he is called 
to testify. But suppose suit is brought by an administrator 
upon an instrument having no subscribing witness, but exe- 
cuted and delivered in the presence of a third person, and the 
defendant denies the delivery, is not the plaintiff obliged to 
call this third person as a witness? He has no choice but to call 
him, or lose his case. Take the common case of an assault. 
The plaintiff is knocked down in the street, in the presence of 
two or three persons, who are standing upon the sidewalk, wit- 
nesses of the whole affair. They are strangers to him, of whom 
he knows nothing, save that they saw and knew what transpired. 
He sues his assailant, and calls the by-standers as witnesses. He 
presumes, and rightfully presumes, that they will testify truth- 
fully to what they saw ; and he calls them, not from choice, but 
from necessity. 

And so itis in the great majority of civil cases, whether in 
contract or tort. The witnesses to the material facts in dispute 
are such persons as happen to have been cognizant of the facts, 
and not such as the parties have selected at their pleasure. In 
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point of fact, it is substantially true that parties call particular 
persons as witnesses simply because they are obliged to, and can 
call no others. If a lawsuit was a manufacture, and the party 
bringing it could select his materials, — facts and witnesses, — 
there might be some propriety in holding him responsible for the 
character of these materials; but, as both are beyond his control, 
his responsibility for their character is out of the question. He 
comes into the court with the best materials he can get to make 
out his case. 

But, then, it is said that it would be unfair if a party who in- 
troduces a witness, and asks that credit be given him, when he 
knows and has the means of proving him to be untrustworthy, 
could be allowed to turn round and discredit him if he testifies 
against him. This rule, by the way, applies as well to the party 
who does not know, as to him who does know, the character of 
his witness. But what is there unfair in the latter case? He 
deceives no one, unless, upon the theory which has just been 
shown to be unsound, that he represents his witness in general to 
be worthy of belief. The court is not imposed upon because a 
witness is introduced whose veracity is impeachable; nor is the 
defendant, who may be presumed to know, because he is inter- 
ested to know, what manner of man this witness against him may 
be, and trusted to see to it, that, unless he betrays the plaintiff, he 
shall be impeached. The plaintiff knows, that, if the witness will 
speak the truth, it will help his case, and aid the cause of justice ; 
and, although he knows him to be treacherous, yet, upon the 
whole, he thinks it will be safe to trust him. He sees no reason 
why he should not have the benefit of the truth which the wit- 
ness promises to tell. He has a right to the truth; and he does 
not see, neither can we, why he should be punished if he fails to 
get it. He is not speculating in unlawful chances, but is honestly 
striving to get what he is entitled to. It is not his fault that the 
witness is unsafe, though it may be his misfortune. But where is 
the wisdom or fairness of aggravating that misfortune by giving to 
a defendant, who stood ready to impeach the witness if he did tell 
the truth, the fruits of the betrayal? Courts are not established 
to give that party his case who behaves best in court. If they 
were, it seems to us that the plaintiff stands quite as well in such 
a case, on the score of fairness, as the defendant, who lies in wait 
for the profits of treachery. But courts are not always so dis- 
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tressed upon this point of fairness. There is a popular impres- 
sion, not confined by any means to rogues, that it is not exactly 
fair for the government to single out one of several confederates 
in a common criminal act, and give him immunity on condition 
that he will betray his fellows. Nothing is more common than 
for courts and prosecuting officers to explain, in an apologetic 
way, that this is necessary to secure the ends of justice. And 
a perfectly valid excuse it is. In point of fact, no wrong is 
done. A thief, who receives at the hands of the law only his just 
deserts, may regret, with the great mass of honest people, though 
from a different motive, that his fellow escapes. But he has no 
ground of complaint. And government, in such a case, fulfils its 
duty of protecting the community, to the extent of its ability. 
It must content itself with shutting up one of two malefactors, 
if it cannot shut up both. The till-tapper, no doubt, thinks it 
hardly fair that the detective should persuade him to take from 
the drawer the marked coin which has been placed there on pur- 
pose to entrap him, and then appear on the witness-stand against 
him. But it is no pleain bar. He is none the less a till-tapper 
because he has been deceived ; and the court will tell him, that, if 
the evidence is competent, they cannot go into the inquiry how 
it may have been obtained. A little sharp practice in obtaining 
evidence, whether in criminal or civil cases, is an outside matter, 
and in no way pertinent to the issue on trial. The question for 
the court to decide is, whether the evidence is admissible: not 
whether the plaintiff's counsel has outgeneralled the defendant's 
counsel in obtaining it. Even confessions obtained by fraud are 
admissible. The fact that documents are stolen, or otherwise 
illegally obtained, does not affect their quality as evidence; and 
the conduct of the parties, or their counsel in that behalf, does 
not enter into the merits of the case. ‘* When papers are offered 

in evidence,” said the late Mr. Justice Wilde, in a case where 

they had been obtained under a search-warrant illegally issued, 

* the court can take no notice how they were obtained, whether 

lawfully or unlawfully ; nor would they form a collateral issue to 

determine that question.”! If anybody has been wronged, they 

must seek their remedy in a proper way; but that documents or 

writings are evidence, or not evidence, according to the manner 

in which they may have been produced, is not a doctrine which 


1 Com. v. Dana, 2 Met. ( Mass.) 327. 
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the courts recognize. Unfairness, then, does not seem to be a 
valid ground upon which to refuse the right to discredit one’s 
own witness. 

This notion of unfairness seems to be an inference from the 
language of Mr. Justice Buller. “ Buta party,” says that learned 
judge,! * never shall be permitted to produce general evidence to 
discredit his own witness; for that would be to enable him to 
destroy the witness if he spoke against him, and to make him a 
good witness if he spoke for him, with the means in his hands of 
destroying his credit if he spoke against him.” He does not give 
the reasons stated in Greenleaf, or any others. In fact, these 
seem to be the outcome of subsequent efforts to find what rea- 
sons could be given, with an obvious inclination to be satisfied 
with very indifferent, in default of good, ones. The earliest 
statement of the practice which we have been able to find is in 
Adams vy. Arnold,? which was trespass for an assault, and where 
it is said that “ Holt, C. J., would not suffer the plaintiff to 
discredit a witness of his own calling, he swearing against him.” 
This is the whole case. No reasons are given. Still later, the 
principle is said to have been adopted in Warren Hastings’s 
Case, June 11, 1789, when Thurlow, Lord Chancellor, with- 
out giving any reasons, refused to allow the prosecution to 
show that portions of the contents of a paper which they had 
introduced were not true, —a ruling at which Burke expressed 
his contempt with such extraordinary emphasis that we wonder 
the court did not take notice of it. 

The rule thus stated, whatever may have been the reason, is 
not now law, if itever was. Already, in the time of Buller, it 
was limited to a denial only of the right of a party to produce 
“general evidence ” to discredit his own witness; and there has 
been a constant tendency in the courts and legislatures still fur- 
ther to limit it, so that the witness is now only shielded from 
a direct attack on his veracity. 

We think it time that that protection should also be removed. 
The reasons heretofore stated upon which this rule is said to be 
founded seem to us quite insufficient ; nor are we aware of any 
others upon which its defence has been rested. On the other 
hand, there are the gravest reasons why the rule ought to be ab- 
rogated. 


! Nisi Prius, 297. 2 Holt, 299. 
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In the first place, there is something which closely approaches 

the absurd in the very proposition, that, in a proceeding which 
has for its sole purpose the ascertainment of truth, to the end 
that justice may be administered, an untruthful, or incredible, or 
unreliable witness, by reason of moral infirmity, may not be un- 
masked by any party in interest. One would think that the 
most natural mode of procedure would be to ask, first and fore- 
most, how far a witness may be trusted; and that nothing could 
be so important in aiding the jury to come to a correct con- 
clusion, as that they should know just how far each witness 
is to be relied upon. What more absurd than to ask a jury 
to find the truth upon the testimony of a witness notorious 
for not speaking the truth, all the while concealing from them 
the fact that he is, or may be, a false witness? And how can 
it be of importance to the main purpose of the trial, how or by 
whom the fact that the witness is not to be relied upon is made 
known ? 

In the next place, the rule is a mischievous one. Its enforce- 
ment cannot, in any case, so far as we can see, promote justice ; 
and we can plainly see that in many cases it may promote injus- 
tice. The chances are very small, that a discreditable witness, if 
he tells the truth, will not be impeached by the opposite party ; 
and this is as it should be. For, though such a witness may, and 
often does, tell the truth, it is better that a jury should know 
that he is not entirely trustworthy, in order that they may scru- 
tinize his statements with the greater care. But if he betrays the 
party who calls him, and falsifies in every statement which he 
makes, the opposite party will, of course, accept the treason, say 
nothing of impeachment, and leave the jury no alternative but 
to find an unjust verdict, upon evidence which both the parties 
know to be the rankest perjury. Certainly, a rule which may 
produce such a result ought to be at once discarded, unless it can 
be shown to be of some special use in the general purposes of a 
legal controversy. That a court of justice should permit such a 
miscarriage on the merits, because it sees, or fancies it sees, a 
shadow of unfairness in one of the parties, in a matter collateral 
to the suit, and in no way touching the justice of the case, is a 
reproach which ought to be done away. Nobody can profit by 
the rule, but the witness and the antagonist of the party who 
calls him, and they only by the defeat of the ends of justice. 


f 
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They may combine and defraud. In truth, the rule is a standing 
temptation to an unscrupulous party to tamper with his adver- 
sary’s witness. 

What we have here said is based upon the assumption that a 
party knows, when he offers his witness, that he is impeach- 
able. In many cases, however, — perhaps in the majority, — he 
offers him in perfect good faith, and without any belief, or reason 
to believe, that he can be impeached. And, if betrayed, why 
should he not, by discrediting, or in any other way, be allowed 
to eliminate, so far as may be, the unexpected and adverse testi- 
mony, or, at least, to place it before the jury in its true light ? 
More than all this, upon what reasons of propriety, fairness, or 
justice, should an untrustworthy witness be imposed upon the jury 
as a trustworthy one? The wholesome tendency of moden juris- 
prudence is to admit all relevant evidence, without regard to its 
quality or the manner in which it may have been obtained, 
unless there are some objections to it on the ground of public 
policy. 

A comparatively recent case in Massachusetts well illustrates 
the inconvenience of what we conceive to have been a misappli- 
cation of the rules we have been discussing. It was there held, 
that if a witness testifies, with an obvious purpose to conceal, 
that he has no knowledge about a certain fact, the party calling 
him cannot be allowed to ask him if he has not, on a former oc- 
casion, sworn to his knowledge of that fact. The reason given 
is, that the answer to the question does not tend to neutralize 
the effect of evidence given by the witness against the party 
calling him; for he had given none, and can only disparage the 
witness, which is inadmissible. This, however, loses sight of 
the object for which the question is put; which is, not to neu- 
tralize any adverse evidence, but to compel a reluctant or corrupt 
witness, by the moral forces of the necessity of explaining his 
inconsistency, to disclose what he does know. A party has a 
right to compulsory process to bring a witness into court, although 
the witness declares that he knows nothing of the matter in- 
quired about. And it is contempt of court to refuse to obey 
the summons for such a reason.? So if, being in attendance, 


1 Com. v. Walsh, 4 Gray (Mass.), 535. Shaw, C. J. 
2 Chapman v. Davis, 3 M. & G. 609. 
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he refuses to take the stand, it is also a contempt. May he, 
then, at the very next stage of the proceeding, thwart the whole 
object for which the courts are clothed with power to summon 
witnesses and compel them to testify, and deprive the party who 
summons him of his right to that testimony, by merely saying 
that he knows nothing of the matter inquired of? Does this 
conclude the party calling him? The suit, we will suppose, is 
trover for the conversion of a horse. The plaintiff knew that 
A. was present when the horse was taken, or sold, by the defend- 
ant, and was the very person to whom the defendant sold him. 
A. is summoned by the plaintiff, put upon the stand, and asked 
if he knows the defendant. With evident reluctance to testify, 
and with an evident purpose to conceal, he replies that he does 
not. Is it not within the fair limits of the rule by which in the 
discretion of the court a party may be allowed to cross-examine 
his own witness, not for the purpose of discrediting him, but for 
the purpose of compelling him to disclose the facts which he is 
attempting to conceal, that he should be allowed to ask him if 
he has not said that he did know him, or made some other state- 
ment which implies that he did know him? Does not the right 
to cross-examine, ex vi termini, carry with it the right to expose 
the witness to the obloquy of inconsistency or prevarication, or 
even to the perils of perjury, if need be, in order to elicit the 
truth? The discretion of the court is not an arbitrary discre- 
tion. It attaches to the question, whether the witness is a willing 
or an unwilling one, — whether he means to tell the truth or to 
conceal the truth; and, having decided, preliminarily, that he 
is unwilling and means to conceal, the right of cross-examina- 
tion supervenes as aright. To refuse to allow a party who pro- 
duces such a witness to cross-examine him within the fair limits 
of a cross-examination, is to deprive him of a right. And that 
such a question to such a witness is within the fair limits of 
cross-examination, is the every-day experience of courts. To 
admit it, is to expose fraud, and, without violating any legiti- 
mate right of the witness to protection, to promote justice. To 
deny it, is to shield fraud, and, perhaps, to expose a just claim- 
ant to unmerited and irremediable defeat. To exclude such a 
question, therefore, it seems to us, is to ignore the long-sanc- 


1 4 Bl. Com. 284. 
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tioned methods of cross-examination, and, upon grounds which 
can hardly be deemed more solid than sentiment, to jeopardize 
important rights which courts of justice are established to secure. 
Indeed, we venture to think that such a decision would never 
have been made, had not the learned Chief Justice’s mind been 
unduly preoccupied with the rule which we have endeavored to 
show is likely to be useful only in so far as it is allowed to fall 
into disuse. 

J. WILDER May. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR AUGUST, 
SEPTEMBER, AND OCTOBER, 1876. 


ACTION AGAINST PuBLic OrricerR. — See Frrvotous Suit. 


AMALGAMATION OF COMPANIES. 


C. insured his life in the I. Company, without becoming a member, or en- 
titled to vote. By the deed of settlement of the I. Company it was provided 
that a board of directors should have power to dissolve the company and con- 
clude its business; and in such case the immediate demands against the com- 
pany should be paid out of its funds, and the payment of its future obligations 
should be made by some other company, with which an arrangement to that 
effect should be made. Subsequently such an amalgamation of the I. Company 
was effected with the P. Company. Under it the P. Company was to assume 
and pay all the outstanding claims against the I. Company, as they came due. 
C., though not properly a member of the I. Company, and not entitled to a vote, 
had notice of the negotiations looking to the amalgamation, but not that it was 
finally effected. The business was then carried on under the name of the P. 
and I. Company ; and C. paid the new company his premiums for fifteen years. 
Subsequently the P. Company was incorporated with and took the name of the 
E. Society; and finally the I. Company and the E. Society were both ordered to 
be wound up. Held, that C. could not be considered a creditor of the I. Com- 
pany in the winding-up proceedings. Jn re European Assurance Society Arbi- 


tration Acts, and Industrial and General Life Assurance and Deposit Company. 
Cocker’s Case, 3 Ch. D. 1. 


Annuity. — See Resrpuary LEGATEE. 
ARBITRATION CLAusE. — See COVENANT. 


BAILMENT. 


1. Plaintiff left two parcels worth £60 with a servant of the defendant railway 
company, paid for their deposit without declaring their value, and received 
therefor a ticket headed ‘‘ Luggage and cloak office,’’ and bearing on its face, 
in plain type, a reference to conditions on the back. Among these conditions 
was one stating that the company would not be responsible for more than £5 
value, unless the extra value was declared and paid for, and that ‘‘ the company 
will not be responsible for loss of or injury to articles except left in the cloak- 
room.’’ Plaintiff knew there were conditions on the ticket, but did not know 
what they were. The parcels were left by the servant in an exposed place, 
instead of putting them in the ‘* Luggage and cloak office,’’ referred to on the 
ticket, and a thief made off with them. Held, that the plaintiff could not 
recover although the parcels were not put into the cloak-room, because the con- 
ditions on the ticket were binding, and the plaintiff must be held to have had 
knowledge of them. Harris vy. The Great Western Railway Co., 1 Q. B. D. 515. 
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2. Plaintiff left his bag, worth £24 12s., at the cloak-room of defendant’s 
station, and received a ticket therefor, on the face of which was the date and 
number of it, and the time of opening and closing the cloak-room, and the 
words ‘* See Back.’? On the back it was stated that the company would be 
responsible only to the amount of £10. There was also a notice to .this effect 
hung in the cloak-room in a conspicuous place. The jury found as a fact that 
the plaintiff did not read his ticket, and did not know of the condition on the 
back, and that, as a reasonably careful man, he was under no obligation to 
make himself aware of said condition. Held, that the company was liable for 
the value of his bag. Parker v. The South-eastern Railway Co.,1 C. P. D. 
418. 


Banker. — See AND Nores, 3. 
Fer. — See TENANT TAIL. 


Bru or 

By a bill of lading, 306 packages of tea, shipped on board the Medway at 
London for Montreal, for the appellants, were ‘* to be delivered from the ship’s 
deck where the ship’s responsibility shall cease at the port of Montreal . . . 
unto the Grand Trunk Railway, and by them to be forwarded thence to the 
station nearest Toronto, and at the aforesaid station delivered to’’ the appel- 
lants or their assigns. There was a list of exceptions to liability, and then the 
clause, ‘* No damage that can be insured against will be paid for, nor will any 
claim whatever be admitted, unless made before the goods are removed.’’ The 
ship arrived May 2d or 3d. The tea was unloaded and placed in shipping- 
sheds. From the shipping-sheds it was removed to the railway freight-sheds 
on the 6th, 9th, and 12th of May, and delivered at the appellant’s warehouse in 
Toronto on the 13th, 16th, and 17th of May. The shippers were informed by 
the appellants of damage to the tea on the 30th of May. Held, that the clause, 
‘* Nor will any claim whatever be admitted unless made before the goods are 
removed,’’ referred to the removal of the goods from the railway station rather 
than from the ship, and that not merely patent damage, but latent damage, 
that an examination at the station would have revealed, was meant. Appeal 
dismissed. Moore v. Harris, 1 App. Cas. 318. 


BILts AND NOTES. 


1. 16 & 17 Vict. c. 59, § 19, provides, that, if a check is presented to a 
bank ‘ which shall, when presented for payment, purport to be indorsed by the *’ 
payee, the bank shall not be liable by paying the same, &c. Plaintiffs did 
business in their own name, and also as ** S. & Co., Agent, K."’ In payment 
for goods bought of the latter concern, defendants gave checks payable to 
“S$. & Co. or order,’’ to K., who indorsed the checks: ++ S. & Co., per K., 
Agent,’’ got the money, and misappropriated it. Held, that the defendants 
were not liable to the plaintiffs in any form. Charles v. Blackwell, 1 C. P. D. * 
548. 

2. The plaintiffs in New York purchased a draft of S. & Co. for £1,000 on 
S., P., & Co. in London, payable to the order of the plaintiffs. They indorsed 
it to W. & Co., of Bradford, England, and enclosed it in a letter to W. & Co. 
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for transmission. The letter was placed in the ‘ Letter Box ”’ in the plain- 
tiffs’ office, where their letters for the post were usually put. It was stolen by 
one of their clerks whose duty it was to take the letters to the post-office, and 
in the course of a fortnight it was presented to defendants’ bank, with a forged 
indorsement by W. & Co. to C. or order, and the blank indorsement of C., 
the bearer, Defendants received the draft, stamped it with their bank stamp, 
sent it to S , P., & Co., got the money on it, and turned the money over to the 
bearer. Evidence was offered at the trial to show that it was the general 
custom to send a letter of advice with a draft, or on the next steamer when a 
foreign remittance was made. This evidence was rejected. //eld, that an action 
for money received to the plaintiffs’ use would lie; that there was no evidence 
of negligence to estop the plaintiffs from setting up their title to the draft; and 
that the evidence in question was properly rejected. Arnold vy. Cheque Bank. 
Same y. City Bank, 1 C. P. D. 573. 

3. A check drawn by the plaintiff on M. & Co., his bankers, payable to the 
order of P., and crossed ‘* L. and C. Bank,’’ was stolen from P., and his indorse- 
ment forged. It was then offered to defendant, who, after telegraphing to M. & 
Co., and receiving word that the check was good, took it in good faith and gave 
it to his bankers for presentation. Meantime P. learned his loss, wrote to plain- 
tiffs about it, and asked for another check, which was sent him. Afterwards 
the first check was presented to M. & Co. by the L. andJ. Bank, and was paid 
in spite of the crossing on its face. Subsequently the second check was pre- 
sented to M. & Co., and paid. The jury found everybody concerned, except 
the defendant, had been guilty of negligence in the matter. Held, that the 
action could be maintained, as the defendant acquired no title to the check, 
and M. & Co. paid the first check without authority. Bobbett v. Pinkett, 
1 Ex. D. 368. 


Bonp By — See Coi.ision, 2. 


BROKER. 

H. & Co., fruit-brokers, gave the plaintiff a sold-note as follows : ‘* We have 
this day sold to you, on account of James Morand & Co., 2,000 cases oranges,” 
which they signed with their own name merely. In an action against the 
brokers for non-performance, held that they intended to bind their principals, 
and that they were not liable as principals themselves. Gadd vy. Houghton, 
1 Ex. D. 357. 


See PrincipaL AND AGENT, 2. 
Carrier. — See Common CARRIER. 
CHARTERPARTY. — See FREIGHT. 
Curox.— See Britis anp Norss, 1, 2, 3. 


CLass. 


1. A testator left an aggregate fund to trustees to pay the income to his wife, 
and on her death to apply the income to the support of ‘ such child or chil- 
dren of mine then living, and of the issue of my child or children then de- 
ceased, . . . until my youngest surviving child shall have attained the age of 
twenty-one years.’’ At that time, the trustees were to make certain sales of 
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real estate, and to stand possessed of the whole fund in trust for ‘* my child 
or children then living, and the issue then living of my child or children 
dying before that period,’”’ the shares of the children to be paid imme- 
diately, the shares of the other issue at marriage or the age of twenty-one. 
’ The youngest child became twenty-one in 1562. ‘The widow died in 1874, 
and several of the children had died before her. J/e/d, that the class to take 
was to be ascertained at the widow’s death, and the personal representatives 
of a child dying before that time took nothing. — /n re Deighton’s Settled 
Estates, 2 Ch. D. 783. 

2. A testator gave the residue of his estate to trustees in trust to pay the 
income to R. M. for his life, and at his death to pay the trust fund to his 
sister’s female children ‘‘ on their attaining the age of twenty-one years, or 
marrying with the consent of their parents.’? R. M. died in 1870, at which 
time the testator’s sister was a widow with two daughters. In 1875, one daugh- 
ter married with her mother’s consent, and she and her husband petitioned 
for the transfer of a half of the residue of testator’s estate. Held, that the 
‘‘ consent of parents ’? must mean, ‘‘ parents or parent, if any,”’ so that when 
the daughter married with her mother’s consent she took a vested interest, 
and the class to take was to be fixed when an individual of it became abso- 
lutely entitled. — Dawson v. Oliver-Massey, 2 Ch. D. 753. 


Cioak-Room — See BAILMENT, 1, 2. 
CoLLATERAL COVENANT. — See COVENANT. 


CoLuision. 


1. An Inman steamer, going at ten and a half knots an hour, on a dark 
night, between Queenstown and Liverpool, overtook and ran down a bark 
having no light astern. The bark saw the steamer a quarter of an hour before 
the collision, but had not time enough to run up a light before they struck. 
The steamer did not see the bark. Held, that the steamer was liable, and 
that there was no contributory negligence on the part of the bark. — The 
City of Brooklyn, 1 P. D. 276. 

2. A steamer, bound to a port for a perishable cargo of fruit, negligently 
ran into a sailing-vessel; and the master of the steamer, to avoid detention, 
and in good faith, gave a bond binding himself and his owners to pay the 
damage done. In an action against the vessel by the captain for wages and 
disbursements, including the amount of the penalty of the bond, held that 
the amount of the penalty must be held in court to abide the result of any 
claim preferred against the captain in respect of the bond. — The Limerick, 
1 P. D. 292. 


Commission FOR INTRODUCING PURCHASER. —See Company, 2; Con- 
STRUCTION OF CONTRACT. 


Common CARRIER. 


The plaintiff shipped two horses on a steamer belonging to defendant, for 
transportation. There was no bill of lading. In a storm of more than usual 
violence, partly from the rolling of the ship in the heavy sea, and partly from 
struggling from fright, one of the horses was so injured that she died. The 
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jury expressly found that there was no want of due care on the part of the 
defendant, either in taking proper measures beforehand for guarding against 
storms, or in the treatment of the horse at the time of the storm and after- 
wards. Held, that the defendant was not liable. ‘* Act of God ’’ defined by 
Cocksurn, C. J. — Nugent v. Smith, 1 C. P. D. 423; s. c. 1 C. P. D. 19; 
10 Am. Law Rev. 


Company. 

1. An unlimited company of more than twenty members, and not regis- 
tered as the statute required, was formed in 1871. In 1873 it transferred its 
assets and debts to a limited company, and, in the proceedings of winding up. 
the solicitors employed by the original company in forming it presented a 
bill for services. Held, that the solicitors’ claim could not be allowed, as the 
services for which they claimed were illegal, the whole formation of the origi- 
nal company being contrary to statute. Quere, if either a member or cred- 
itor of a company not formed in accordance with the Companies Act can have 
it wound up by the court. — Jn re South Wales Atlantic Steamship Co., 2 Ch. 
D. 763. 

2. S., owner of ironworks, made an agreement with W. and H. to pay them 
£1,500, if the latter should form a company within three months, and have it 
purchase the works at a valuation. A week or two later, S. made an agree- 
ment with W. for the purchase of the works by a company of which W. was 
to act as trustee. Subsequently, but not within three months, W. and H. got 
up a registered company, with seven directors. The company adopted the 
agreement to purchase made with W., and the directors were to pay the ex- 
penses of getting up the company. They were not, however, informed of the 
agreement made by 8S. to pay H. and W. £1,500. Nobody took shares besides 
the directors; and the company was wound up. H. and W. put in a claim for 
their services, and the valuer for his. Held, that the fraud on the directors 
in concealing from them the agreement between S. and H. and W., together 
with the fact that the company had derived no benefit from the services of the 
latter, precluded any claim for compensation, and that the valuer must look 


to H. and W. for his pay. —Jn re Hereford § South Wales Waggon § Engi- 
neering Co., 2 Ch. D. 621. 


See Contrisutory, 1, 2; Estorrev. 

ConcEALMENT. — See Company, 2; MARINE INSURANCE, 1. 
Conpition on Ticket. — See BAILMENT, 1, 2. 
CoNnSIDERATION. — See PRincIPAL AND AGENT. 

Conspiracy. — See Frivo.ous Suir. 


Construction OF ConTRACT. 

Defendant wrote the plaintiffs thus: ‘* The land and premises of the B. 
Works are my property solely, but the business of it is carried on by myself 
and my partner. In case of your introducing a purchaser of all the premises, 
or part of them, of whom I shall approve, or in case of your introducing capi- 
tal which I should accept, I could pay you a commission of five per cent on 
the amount in either case, provided no one else is entitled to a commission in 
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respect of the same introduction.’’ The plaintiffs procured one W. to lend 
defendant £10,000, and they were paid their commission of five per cent 
therefor. Subsequently W. advanced £4,000 more, under an agreement with 
the defendant for a partnership. Plaintiffs claimed commission on this sum, 
but admitted that the advance of the £4,000 was not contemplated when the 
£10,000 was advanced, and that the £4,000 advanced was the result of negotia- 
tions between defendant and W. about a partnership. Held, that the plaintitf 
could not recover. — Tribe v. Taylor, 1 C. P. D. 505. 
See Contract, 2. 


Constructive Loss. — See Marine INsurRANCE, 2. 
ConTINGENT INTEREST. — See MARRIAGE SETTLEMENT. 


ContTRACT. 


1. The defendants bought rice of the plaintiffs, to be shipped at Madras 
‘during the months of March “8 April, 1874, about 600 tons, per Rajah, of 
Cochin.’? The 600 tons filled 8,200 bags; of which 1,780 bags were shipped 
Feb. 23, 1,780 bags Feb. 24, 3,560 bags Feb. 28, and the remaining 
1,080 bags on Feb. 28, with the exception of 50 bags, which were shipped 
March 3, on which day the bill of lading for the last 1,080 bags was signed. 
The defendants refused to accept the rice upon its arrival. Evidence was 
given that rice shipped in February would be the spring crop, and equally 
good with rice shipped in March or April. Held, that the defendants were 
not bound to accept the rice. — Shand vy. Bowes, 1 Q. B. D. 470. 

2. The plaintiff contracted with the defendants to construct some dock- 
works. There was in the contract provision for a penalty of £100 a week 
in case the works were not completed on or before Aug. 31,1575. The 
works were not completed on that date, and on Jan. 22, 1874, the defend- 
ants gave notice to the plaintiff to terminate the contract; and they at the 
same time seized the materials and implements of the plaintiff, under the fol- 
lowing clause in the contract: ‘+ Should the contractor fail to proceed in the 
execution of the works in the manner and at the rate of progress required 
by the engineer, or to maintain the said works to the satisfaction of the engi- 
neer, his contract shall, at the option of the company, be considered void, as 
far as relates to the works remaining to be done; and all sums of money due 
the contractors, together with all materials and implements in his possession, 
and all sums named as penalties for non-fulfilment of the contract, shall be 
forfeited to the company, and the amount shall be considered as ascertained 
damages for breach of contract.’? There was a clause providing that if the 
works were not completed ** within the period limited for that purpose,” it 
should be lawful for the company to assume control of and finish them, in 
which case the contractor should be paid only for the work he had done. 
Held, that the forfeiture of the sums of money, materials, and implements, as 
set forth in the above clause, could only be enforced before the expiration of 
the time limited for the completion of the contract. — Walker v. The London 
§ North-western Railway Co., 1 C. P. D. 518. 

See Principat AND AGENT, 1. 


Contract To SELL. — See VeNpor’s LIEN. 
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CONTRIBUTORY. 


1. D., a shareholder in the E. Company, transferred, Feb. 26, 1859, his 
shares to trustees for the P. P. Company, in pursuance of an arrangement ap- 
proved by the majority of the shareholders of the E. Company to amalgamate 
with the P. P. Company. ‘The transfer of D.’s shares was not enrolled in 
chancery, as required by a private act of Parliament. The E. Company gave 
up business; and, Jan. 20, 1873, it was wound up. The private act of Parlia- 
ment provided, that, although a shareholder should be liable until his transfer 
of shares was duly enrolled in chancery, yet that he should be ‘ entitled to be 
reimbursed out of the funds of the company for all losses sustained in conse- 
quence thereof; further, that he should not be liable, except so far as ‘+ he 
would have been liable as a partner;’’ and that no party could recover more 
from an individual shareholder than could ** have been recovered if this act 
had not been passed.’’ Held, that it would be idle to make him a contribu- 
tory on the ground that the transfer of his shares had not been enrolled, since 
whatever he would pay as contributor must be at once repaid him under the 
other provisions of the act. —Jn re European Assurance Society Arbitration Acts. 
Doman’s Case, 3 Ch. D. 21. 

2. R., a stockholder in the B. C. Insurance Company, assigned his shares to 
a trustee for the B. N. Insurance Company, in pursuance of an arrangement 
approved by the majority of the stockholders of the B. C. Company to transfer 
its business to the B. N. Company. R. was paid for his shares out of the assets of 
the B. C. Company; but it was not shown that he knew this. In accordance with 
a private act of Parliament, the transfer of R.’s shares was enrolled in chan- 
cery, as he thought, at once, but really not till four years after the transfer. 
On the winding up of the B. C. Company some years afterwards, when it was 
decided that the B. C. policies were still good against that company, it was 
held that R. was not a contributory. — In re European Assurance Society Arbi- 
tration Acts, Rivington’s Case, 3 Ch. D. 10. 


ConTRIBUTORY NEGLIGENCE. — See CoL.ision, 1. 


CovENANT. 

Covenant by a lessee to keep only such a number of hares and rabbits as 
should not injure the crops, &e.; and in case he kept a greater number, he 
should pay a fair compensation for the damage, to be fixed, in case of disagree- 
ment, by two arbitrators. In an action for breach of the covenant to keep only 
such a number, held that the action could be maintained before an arbitra- 
tion, the clause as to arbitration being a distinct and collateral covenant. 
Dawson et al. v. Lord Fitzgerald, 1 Ex. D. 257. 


Crepiror Notice.— See Joint Desror. 
DaMAGE TO CarGo. — See Britt or LApING. 
Damaces, MEAsurE or. — See MEASURE OF DAMAGEs. 


Dear Mute. 

A deaf mute was found guilty of felony, but the jury also found that the 
prisoner was not capable of understanding, and did not understand, the pro- 
ceedings against him. Held, that the prisoner could not be convicted; and 
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it was ordered that he be detained as of insane mind during the Queen’s pleas- 
ure. — The Queen v. Berry, 1 Q. B. D. 447. 


DEBENTURES. 

The .R. Company, by its directors duly authorized, issued one hundred 
certificates of indebtedness, or ‘‘ mortgage debentures,’’ at 95. Sixty of them 
were sold, and forty were issued to C. & C., as trustees for the company. Sub- 
sequently the R. Company pledged the other forty to secure a loan of £10,000, 
at ten per cent, with power of sale in the pledgee. On the winding up of the 
company there were considerable assets; and the pledgee claimed to prove for 
the £10,000, and to share pari passu with the other debenture-holders. Held, 
that the claim should be allowed, and that the pledge was not ultra vires. 
—In re Regent’s Canal Ironworks Co., 3 Ch. D. 43. 


Dest or Honor. — See INFANT. 


DELIVERY oF CAarGo. — See or LApING. 


Discovery. — See Propuction oF DocuMENTS. 
DistrRIBUTION. — See Trust To SELL. 


DocumMEnts, INSPECTION oF. — See INSPECTION OF DOCUMENTS. 


Estorpre.. 


A company, formed to build a railway, improperly went on when only one- 
fifth of the capital stock was taken. In a bill filed by a shareholder to avoid 
his contract to take shares, it appeared that, for a long time after the com- 
pany was to his knowledge proceeding illegally, he continued to act with the 
other members of it, and did not protest against the improper and illegal acts. 
Held, that, though he might have originally had a ground of relief, he had lost 
it by acquiescence. — Sharpley v. Louth §& East Coast Railway Co., 2 Ch. D. 663. 


See Brits anp Nores, 2; VENDOR’s LIEN. 
EquiTABLE OwneER. — See INSURANCE. 


Evipence. — See AND NoTeEs, 2. 


Entry. 


L. was mortgagee in fee of premises, but did not take actual possession. 
T. and W. occupied the premises under the mortgagor, who had never been dis- 
possessed. L. one day had a carpenter take off the lock of one of the doors, and 
he entered into possession. T. and W. entered by a window and expelled L. 
L. had them indicted for forcible entry. They were acquitted, and sued 
L. for malicious prosecution without reasonable and probable cause. Held, 
that the action could not be maintained. If L. got the legal possession for 
civil purposes, that was ground enough for an indictment against T. and W. for 
forcible entry. — Lows v. Telford et al., 1 App. Cas. 414. 


Foreign JUDGMENT. — See MARINE INSURANCE, 2. 


ForFEITURE. — See Contract, 2. 


ForGep INpoRSEMENT. — See Bi_ts AND Nores, 2, 3. 


Fravup. — See Company, 2. 
FraupDs, STATUTE oF. — See STATUTE OF FRAUDS. 
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FREIGHT. 

Charterparty by the defendants to convey a cargo of railway iron from 
England to Taganrog, Sea of Azof, ‘‘or so near thereto as the ship could 
safely get,’? consigned to a Russian railway company. The ship arrived 
Dec. 17, at Kertch, a port thirty miles from Taganrog, where the cap- 
tain, the plaintiff, found the sea blocked up with ice, and unnavigable till 
April. Against the orders of the charterers, who notified him that they 
would hold him responsible, he proceeded to unload the cargo; and, there 
being nobody to receive it, he put it in charge of the custom-house authorities 
there. The consignees claimed it; and, on their producing the bills of lading 
and charterparty, it was delivered to them against the captain’s claim that it 
should be retained for freight. A receipt was given to the effect that the 
cargo was received ‘‘ on the power of the charterparty and the bill of lading.’’ 
Held, by Me ttor and Quarin, JJ., that the captain was entitled to no 
freight; by Cocxsurn, C. J., that he ought to have freight pro rata. Met- 
calfe v. The Britannia Ironworks Co., 1 Q. B. D. 613. 


Suit. 

The court will stay summarily as frivolous and vexatious an action brought 
for conspiring to make, and making, false statements about the plaintiff, if 
the defendants come in and show that they did all that they did as members 
of a military court of inquiry, and in the performance of their official duty. — 


Dawkins vy. Prince Edward of Saxe Weimar. Same v. Wynyard. Same v. 
Stephenson, 1 Q. B. D. 499. 


Funp 1n Court. —See MarriaGeE SETTLEMENT. 


Goop-WILL. — See MortGaGor AND MORTGAGEE. 
INDORSEMENT OF CHECK. — See Nores, 1, 2, 3. 


INFANT. 
B., being of full age, promised to pay, ‘‘as a debt of honor,’’ a debt con- 
tracted when under age. Such a promise is not a ‘ratification of the con- 


tract made during infancy,’’ as a ‘‘ debt of honor’’ cannot be enforced at 
law. — Maccord v. Oshorne, 1 C. P. D. 569. 


InspecTION OF DocuMENTs. 

Letters written and sent for the confidential and private information of the 
solicitor of a party in a future suit, and having reference to the subject-matter 
thereof, are not privileged. But if they are written in reply to the applica- 
tion of such solicitor, with a view to using the information so obtained in the 
suit, the case is otherwise. — MJ’ Corquodale v. Bell, 1 C. P. D. 471. 


INSUFFICIENT Assets. — See RestpuaRY LEGATEE. 


INSURANCE. 

D. became owner of a vessel in December, 1868, and the plaintiff equita- 
ble mortgagee. D. applied for insurance on the vessel in the defendant com- 
pany in January, 1869, ordering the policy made in plaintiff’s name, and sent 
tohim. The policy, in the usual form, was made in the name of D., but sent 
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to plaintiff. D. did not inform the defendant company that plaintiff was 
equitable mortgagee. In the policy, inter alia, was this: ‘‘ This is to certify 
that Mr. D., as ship’s-husband for the H., whereof is master at the present 
time D., has this day paid £17 10s. for insurance . . . on said vessel.’ 
In January, 1870, while the vessel was on a voyage, plaintiff took out a policy 
like the preceding, but in his own name as ship’s-husband. — In March, 1870, 
plaintiff, on application of the defendant company, paid the yearly assessment 
for losses, and received a receipt therefor as husband of the said vessel. In 
October, 1870, he paid another. In May, 1870, D. transferred the vessel to 
the plaintiff, who became registered owner. The defendant company had 
no notice of this. Later, D. put in a claim for the loss of an anchor. In 
November, 1870, the vessel was lost, and in December plaintiff put in a claim 
for the insurance. In January, on request of the company, D. attended a 
meeting of the directors to consider the claim. After his withdrawal they re- 
solved that there was no claim. In April, 1871, another meeting was held, 
which came to a similar resolution; but D. was not notified, and the plaintiff 
had no notice of either meeting. Neither D. nor the plaintiff had signed, or 
been asked to sign, the articles. The company was a limited mutual insurance 
company. Every person insuring a ship in the company was a member, pro- 
vided he signed the articles. The directors were to manage the affairs of, 
and act fully for, the company, with full power to settle disputes between mem- 
bers and the company; and no member could bring suit against the company, 
except as thus provided. If any member sold his ship, the new owner was to _ 
have no claim upon the company for loss. In case of loss, the directors were 
to summon the owner, master, or crew, as they saw fit, and make inquiry as 
to the loss. Held, reversing decision of the Queen’s Bench, that the plaintiff 
could recover. (ARCHIBALD, J., and Pottock, B., dissenting.) — Edwards 
v. The Aberayron Mutual Ship Insurance Society, 1 Q. B. D. 563. 


Joust Denrtor. 
The defendants, R. and H., who were partners, had been in the habit of con- 
signing goods through the plaintiffs to B. and S. for sale, the proceeds to be 
remitted by B. and S. to the plaintiffs. By an agreement in writing between 
plaintiffs and R. and H., these remittances were to be held to pay any advances 
made by plaintiffs on account of R. and H. ; and the balance was to be sent to R. 
and H. The practice was for the defendants to draw on the plaintiffs, who ac- 
cepted the drafts; and the defendants discounted their acceptances. In case 
the goods were not sold in season for the acceptances to be met, the defend- 
ants made a new draft, which the plaintiffs accepted. Thus the plaintiffs got 
new funds to meet the old acceptances, and the defendants got further time. 
This course continued for five years, at the end of which time R. and H. dis- 
solved partnership. At that time there were goods in the hands of B. and 8. 
for sale, and the plaintiffs had, on the security of them, accepted R. and H.’s 
drafts. H. went on with the business, and drew new drafts in the same manner, 
in the name ot ‘* R. and H., in liquidation.’’ A year after the dissolution, H. in- 
formed plaintiffs that R. had withdrawn, and that he (H.) would go on with the 
business. Plaintiffs afterwards accepted R.’s drafts in the manner above de- 
scribed, by the discount of which they were saved cash advances. The action was 
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brought partly for advances which had been renewed by ‘* R. and H., in liqui- 
dation,’’ partly for advances which had been renewed by H.’s draft alone, 
accepted by plaintiffs. //e/d, that the plaintiffs had a right to treat both R. 
and H. as principal debtors, and that R. was not discharged by the extension 


of time given H. in pursuance of the practice of the parties. — Swire et al. v. 
Redman & Holt, 1 Q. B. D. 536. 


Lacnes. — See Estorre.. 


LEASE. 
The habendum of a lease stated the term as 944 years, the reddendum, as 
914. The counterpart of the lease signed by the lessee had 914 in both parts. 
Held, that the habendum must control the reddendum in the lease itself, and 
that the counterpart must be made to follow the lease, and that the term was 
therefore 944 years. — Burchell v. Clark, 1 C. P. D. 602. 


OF Master. — See 2. 
LiaBiLity oF Suip-OwNner. — See Britt or LApIne. 
Lien. — See VENDOR’s LIEN. 
Lire [NsurANCE. — See AMALGAMATION OF COMPANIES. 
LimiTaTiIons, STATUTE OF. — See STATUTE OF LIMITATIONS. 


Lis ALIBI PENDENS. 


The C. C., and the H. W., two steamers, came in collision in the harbor 
of Cork. The H. W. brought an action in rem against the C. C., in Cork; 
the latter was arrested, and gave bail. The C. C. then brought a cross-action 
against the H. W. Subsequently the H. W. wished to abandon her suit in 
Treland, but she had meanwhile begun another suit in rem in England for 
the same cause, and the Irish court refused to dismiss the action. On motion 
of the C. C., held that the action in England should be stayed, pending the 


suit in the Admiralty Court of Ireland. — The Cattarina Chiazzare, 1 P. D. 
368. 


PRosEcuTION. 

The declaration set forth that defendants falsely and maliciously wrote and 
published a certain notice, requiring the plaintiff, under the Insolvent Act of 
Canada, to make an assignment of his property for the benefit of his creditors, 
as certain promissory notes on which the plaintiff was liable to the defendants 
and others had long been overdue, and were unpaid. In another count, it was 
complained that the defendants maliciously, and without probable cause, 
had the plaintiff arrested, in a suit on certain promissory notes indorsed to 
the defendants by the plaintiff, on the ground that he was about to leave the 
country; when the court subsequently found that he was not about to leave the 
country, and ordered his discharge. The defendants replied to the first count, 
that the notice in question was true, and was not published, except to the plain- 
tiff. To the last count they replied simply, that the note was long due, and that 
they had been informed, and believed, the plaintiff intended to leave. The 
court ruled, that, unless the defendants believed that they would lose their debt 
unless they had the defendant arrested, or if they acted with the idea of pro- 
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tecting other indorsers who might otherwise be liable to them, there would be 
evidence of want of reasonable cause for the arrest sufficient to justify dam- 
ages. Held, error in the charge, and that the said notice was a legal proceed- 
ing, and prima facie privileged. — Bank of British North America v. Strong, 
1 App. Cas. 307. 

See ForcisLe Entry. 


MARINE INSURANCE. 


1. The brig Jessie, from Falmouth, arrived at Mazagan, in Morocco, Dec. 
27, 1874. Jan. 1, 1875, she was driven from her moorings in a gale, and 
lost her anchor. On the 9th, the captain wrote the plaintiff, who was owner, 
but said nothing about the loss of the anchor. The letter reached the plain- 
tiff on the 24th, and, just a month later, the plaintiff, having had no further 
news of the vessel, had her insured in the defendant company, ** lost or not 
lost.’’ He said to the company’s agent, ‘* I do not know when she was ready 
to sail; I have not had the sailing letter yet.’’ The usual time for loading at 
Mazagan was fifteen to twenty days, and for the voyage home, twenty-five to 
thirty, and the course of the post was irregular. After verdict for plaintiff, 
a motion to enter verdict for defendants, on the ground that the failure by 
the captain to mention the loss of the anchor constituted a material conceal- 
ment, was refused. Quere, if a failure to communicate such a fact forms a 
defence, unless fraudulent. — Stribley v. Imperial Marine Ins. Co., 1 Q. B. D. 
507. 

2. Action on a valued policy of insurance on a cargo of rye in the Austrian 
ship U., from Enos to Schiedam, free of ** particular average,’’ and with a 
**sue-and-labor ’’ clause, underwritten by the defendant. The rye was shipped 
sound and in good order. The captain signed the bill of lading. On the 
voyage the U. met with bad weather, and was obliged to jettison a part of the 
cargo; and, Jan. 14, 1866, she put into La Rochelle, France, disabled. At 
the instance of the captain certain proceedings were taken in the Tribunal of 
Commerce there, and in accordance therewith the cargo was landed and ware- 
housed, and a part sold; and, Feb. 21, on the petition of the captain, the 
rest was ordered to be sold at auction. When the owners of the rye, who are 
the plaintiffs, heard of this, they gave notice of abandonment to the defendant, 
on the ground that experts had found the rye unfit to transport; which notice 
he refused to accept, and, March 5, summoned the captain before the Tribunal, 
to have it decreed that the rye need not be sold, and to have a new survey. 
The Tribunal suspended the sale ordered, and appointed new experts, who re- 
ported, March 14, that the rye could be reshipped to Schiedam. The report 
was ordered to be executed by the Tribunal, and notice sent to the plaintiff. 
Persons who had made advances to the captain then brought suit in the Tri- 
bunal; the captain gave notice of it to the defendant and the holder of the bill 
of lading, and, Sept. 14, the Tribunal ordered the sale of the ship, and a 
statement of general and particular average of the ship and cargo, to be made. 
Oct. 21, the Tribunal decreed the sale of the rest of the cargo, and that 
the proceeds should be paid to the parties who had made advances to the 
captain; and, Jan. 25, the Tribunal decreed that the whole amount of 
freight from Enos to Schiedam was due and chargeable to the proceeds of 
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the residue of rye sold. The plaintiffs were summoned in the action, but 
made default; the defendants had no notice. It was admitted that the decree 
of Jan. 25 was in accordance neither with French nor with Austrian law. 
Question: Was there a constructive total loss? if not, can plaintiff recover any 
portion of the expenses at La Rochelle under the ‘‘ sue-and-labor ’’ clause in 
the policy? Held, that the judgment of the foreign court, being confessedly 
erroneous according to the foreign law, was not binding; that there was no 
constructive total loss, but that the plaintiffs could recover under the ‘* sue- 
and-labor ’’ clause whatever expense was incurred in unshipping the cargo, 
&c., in order to prevent a total loss. — Meyer v. Ralli, 1 C. P. D. 358. 


MARRIAGE SETTLEMENT. 


Where a husband, by a post-nuptial settlement, made a covenant to settle 
on his wife any property to which she was, or during the marriage should be- 
come, entitled, it was held that a fund in court, then contingent, and which 


came into possession after her death, was included. — Agar v. George, 2 Ch. 
D. 706. 


MARSHALLING ASSETS. 


Testator made several pecuniary legacies, and devised a specific real estate to 
one son, and the residuary real estate to another. There was not enough 
personalty to pay the debts besides the legacies. Held, that the pecuniary 
legacies must be exhausted in making up the deficiency before resorting to the 
real estate. — Farquharson v. Floyer, 3 Ch. D. 109. 


MASTER AND SERVANT. 


1. The defendants employed the plaintiff with other workmen, and also a 
steam-engine, with an engineer, in sinking a shaft in their colliery. When 
the work was partly done they employed W., under a verbal contract, to finish 
it. W. was to employ and pay the plaintiff and the other workmen. The 
engine and engineer were under his control, but the engineer’s wages were 
to be paid by the defendants. The plaintiff was injured through the negli- 
gence of the engineer. Held, that the defendants were not liable. — Rourke 
v. The White Moss Colliery Co., 1 C. P. D. 556. 

2. The S. Club, composed of persons interested in agriculture, made an 
agreement with the defendant company for the use of the company’s hall for 
their annual shows. By this agreement the hall was, during the times of the 
shows, at the entire disposal of the club. The company was to provide ac- 
commodation for the stock and things exhibited, and provide and pay a sufficient 
body of men to do all the work about the show, and who should be under the 
exclusive control of the club. The company was to pay £1,000 to the club 
at each show, and be at liberty to charge and receive an admission fee of 1s. 
The club was to have entire and exclusive control of the show while it was 
in progress. The club contracted with one S. to see to admitting the stock, 
&c., at the gate, to its disposition, and to its delivery. He admitted and deliv- 
ered on orders signed by the club, and was paid in the lump for the whole job. 
Plaintiff bought some sheep of an exhibitor at the show, and got an order 
to S. for their delivery. S. delivered him other sheep in place of his own. Held, 
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that the defendant company was not liable. — Goslin v. The Agricultural Hall 
Co., 1 C. P. D. 483. 

3. Contract in writing, as follows: ‘I hereby accept the command of the 
ship C. C., on the following terms: Salary to be at and after the rate of £180 
per annum.’’ *‘* Should owners require captain to leave the ship abroad, his 
wages to cease on the day he is required to give up the command; and the 
owners have the option of paying or not paying his expenses travelling home.”’ 
‘‘ Wages to begin when captain joins ship.’’ The captain was dismissed, 
not for misconduct, but without notice. Held, that the captain was entitled 
to reasonable notice under this contract. — Creen v. Wright, 1 C. P. D. 591. 


MEASURE OF DAMAGES. 


The plaintiff, who was contractor for the construction of a tramway with a 
tramway company, contracted with defendants that they should lay with 
asphalt and maintain in good order for twelve months the said tramway. 
Within the twelve months, one H., driving over the road, was thrown out and 
hurt, in consequence of the defective condition of the asphalt. H. sued 
the tramway company, who gave notice to the plaintiff. Plaintiff gave no- 
tice to the defendants. They refused to settle; and plaintiff, by negotiation, 
finally settled by paying £110: £70 damages, and £40 H.’s costs. He sued for 
these sums, together with £18 costs of his own in getting the claim reduced. 
Held, that the defendants were only liable for the £70 damages. — Fisher v. 
The Val de Travers Asphalte Co.,1C. P. D. 511. 


MISTAKE. 

G. P. R., an undischarged bankrupt, ordered goods from a firm under his 
old firm name of ‘J. R. & Co., Mincing Lane, Plymouth.’’ The firm sent 
them, thinking the order was from ‘*R. Bros. & Co., Old Town St., Ply- 
mouth,’ with whom they had had dealings. G. P. R.’s trustee in bankruptey 
seized and claimed the goods, and the sellers, learning the mistake, sued to 
recover them. Held, that no property in them had passed, and the trustee 
must restore them. — In re Reed. Ex parte Barnett, 3 Ch. D. 123. 


MorTGAGOR AND MORTGAGEE. 

P., lessee of certain dock premises, and the machinery movable and im- 
movable thereon, for twenty-one years, mortgaged the same toL. & Co. After- 
wards a railway company gave notice to P. to buy the premises for the railway 
under the Lands Clauses Act. P. died; and L. & Co. took possession, and 
gave notice to the railway company that they wished the compensation settled 
by arbitration. The company, and the executors and mortgagees, concurred 
in the appointment of an umpire; and he made an award of a certain sum, 
including £2,800 ‘in respect of trade profits which would have accrued if the 
premises had not been taken’’ by the railway company. The executors 
claimed this sum. Held, that it belonged to the mortgagees. Pile v. Pile. 
Ex parte Lambton, 3 Ch. D. 36. 


Murua. InsurANCE. —See INSURANCE. 


NEGLIGENCE. — See Bits AND Notes, 2, 3. 
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NEGLIGENCE OF FELLOW-SERVANT. —See MAsTeR AND ServANT, 1. 
Notice. —See MAstTer AND SERVANT, 3. 
PARTNERSHIP. — See Joint Desror. 


PATENT. 


Three referees were appointed under an act of Parliament to inquire into 
the impurities of the London gas, with right to require the gas companies to 
afford them facilities for their investigations. As a result of their examina- 
tions, one of the number thought he had discovered a method of securing 
greater purity in the gas. The impurities complained of came from certain 
compounds of sulphur. The defendant company had experimented on the 
matter, and had been using lime in the purifiers. This, with the contents of 
the purifiers, formed sulphide of calcium, with which the sulphur impurities 
combined. ‘The carbonic acid of the gas impeded the action of the sulphide 
of calcium, and the result was, the gas came out too impure for use, and could 
not always be relied on to come out with the same degree of purity. The gist 
of the plaintiff's change consisted in keeping more lime in the first set of puri- 
fiers. In this way the carbonic acid was more effectually removed, and the 
subsequent processes of removing the sulphur impurities by sulphide of lime 
were much more effective. The change was suggested to the defendant com- 
pany by the referees, and the latter tried it, with success. The referees made 
their report, incorporating these suggestions and experiments; but the report 
was withheld from publication, to enable the plaintiff to get out a patent. 
Held, that the plaintiff's idea only amounted to a more thorough application 
of something in use before. Quere, whether a public official can patent the 
results of an official investigation. Patterson v. Gaslight § Coke Co.,2 Ch. D. 
812. 

Petition or Ricut. 


English merchants were authorized by the law of China to trade only with 
members of a guild called the Cohong. War broke out between England and 
China, the Cohong was abolished, and the English merchants lost their only 
remedy, which was against the Cohong. A treaty was made between the 
countries, under which China paid to the British government a certain sum 
on account of debts due from former members of the Cohong to said merchants. 
It was held that a petition of right would not lie by one of said British mer- 
chants to obtain payment of a sum of money alleged to be due from a former 
member of the Cohong. Rustomjee v. The Queen, 1 Q. B. D. 487. 


Power TO SELL.—See Trust To SELL. 


PRINCIPAL AND AGENT. 

1. Action for breach of the following undertaking: ‘‘ I undertake to load the 
ship Der Versuch, twenty-nine keels, with Bebside coals, in ten colliery working 
days. On account of Bebside Colliery, W.S. Hoggett.’? Hoggett, the defend- 
ant, was aclerk of the colliery company, which had made a contract with B., W., 
& Co., to furnish them a certain amount of coal in the months of January, 
February, and March, ‘ the turn to be mutually agreed upon.’’ B., W., & Co. 
chartered the plaintiff’s ship to convey the coal; and the plaintiff, objecting to 
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the provision of the chartarparty as to the matter of detention in loading “ in 
turn,’’ the above undertaking was procured, and the charter was completed. 
‘The undertaking purported to be with nobody in particular. The vessel was 
detained beyond ten days, and the claim was for demurrage. Held, that the 
jury properly found that the defendant was personally bound, thoygh he did 
not know he was making the undertaking in reference to a pending charter, 
and that there was consideration therefor. Weidner v. Hoggett, 1C. P. D. 533. 

2. A broker is not personally liable on a note signed by him, and running 
thus: ‘* I have this day sold by your order and for your account, to my princi- 
pals, five tons anthracene.’’ Southwell v. Bowditch, 1 C. P. D. 374; 8. c. 1 C. 
P. D. 100; 10 Am. Law Rev. 

See Nores, 1 ; Broker. 


PRIVILEGED COMMUNICATION. — See INSPECTION OF DocuUMENTS; Pro- 
DUCTION OF DOCUMENTS. 


Priviry. — See MAsTER AND SERVANT, 2. 


Propuction oF DocuMENts. 

A banking company, having a controversy about an alleged fraudulent 
transfer of an account, at one of its branch offices, telegraphed to the manager 
of the branch office to write full particulars. In the suit that followed, the 
bank refused to produce the letter sent in answer to the telegram, claiming it 
to be privileged. Held, that it must be produced. Anderson v. Bank of 
British Columbia, 2 Ch. D. 644. 


_ Promotion Money. — See Company, 2. 
Proximmate Resutt. —See MrEAsurE oF DAMAGES. 
Pusiic Orric1aAL. — See PATENT. 
RaTIFICATION OF ConrrRactT. — See INFANT. 
REALTY AND PERSONALTY. — See MARSHALLING ASSETS. 


. REsipuARY LEGATEE. 

A testatrix gave life annuities, and ordered funds invested to pay them. 
She then gave the residue of her estate, ‘including the fund set apart to 
answer the said annuities, . . . when and so soon as such annuities shall 
respectively cease,’’ to J. The estate paid only 5s. in the pound, and the 
court ordered sums apportioned to each annuity to be invested and the income 
duly paid. One of the annuitants died, and J. claimed the fund out of which 
this annuitant had received his annuity. Held, that all the annuities must 
be paid in full before J. could take any thing as residuary legatee. Jn re 
Tootal’s Estate. Hankin v. Kilburn, 2 Ch. D. 628. 


Rieut, Petirion oF. — See Petition or RiGurt. 
SaLeE. — See VENDOR’s LIEN. 


SALVAGE. 
The steamer M., from Sumatra to Jedda, with 550 pilgrims, was wrecked on 
the Parkin Rock, in the Red Sea, two or three days’ voyage from Jedda. The 
steamer T. came up, and her captain refused to rescue and carry to Jedda the 
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pilgrims for less than £4,000, the whole amount of the passage-money from 
Sumatra to Jedda. The captain of the M. at last agreed to give this amount. 


Held, that the bargain was inequitable, and must be set aside. £1,800 was 
awarded. The Medina, 1 P. D. 272. 


SHERIFF. 


A sheriff seized goods under a ji. fa., and the execution creditor afterwards 
lost his claim under the execution by accepting a composition from the execu- 
tion debtor. He gave no instructions to the sheriff how to proceed, and the 
sheriff sold the goods for his fees and expenses. Held, that the execution 


debtor could maintain trover or trespass against the sheriff in respect of the 
goods so sold. Snearg v. Abdy, 1 Ex. D. 299. 


SLANDER. 


In an action to impeach a testator’s signature to a will to which the plaintiff 
was an attesting witness, the defendant testified as an expert that he thought 
the signature was forged. The jury found in favor of the will, and the pre- 
siding judge animadverted severely upon the hardihood of the expert. These 
strictures were published next day in the Times. Afterwards defendant was 
called in an action for forgery, and testified that the alleged forgeries were 
genuine signatures. The counsel, in cross-examination, referred to the wit- 
ness’ testimony in the previous case, the remarks of the judge, and the item 
in the Times, and sat down. Thereupon the witness began an ‘* explanation ”’ 
of the previous case, and, in spite of the efforts of the judge to stop him, said: 
‘*T believe that will to be a rank forgery, and I shall believe so to the day of 
my death.’? The jury found, on special questions put them by the judge, that 
the witness spoke these words not in good faith as a witness, nor in answer to 
any question, but for his own purposes, and maliciously. Held, that the 
words were privileged. Seaman vy. Netherclift, 1 C. P. D. 540. 


Notre. — See BROKER. 


STATUTE. 


A man may be convicted and fined for ‘‘ riding a horse furiously so as to 
endanger the lives of passengers,”’ under the following statute: ‘* If any per- 
son, riding any horse or beast, or driving any sort of carriage, shall ride or drive 
the same furiously so as to endanger the life of any passenger, every person so 
offending and being convicted of such offence shall forfeit a sum not exceed- 
ing £10 in case such driver shall not be the owner of such wagon, cart, or 
other carriage, and in case the offender be the owner of such wagon, cart, or 


other carriage, then any sum not exceeding £10." Williams v. Evans, 1 Ex. 
D. 277. 


STATUTE OF 


The following note by W.’s solicitor to A.’s solicitor is not such as to meet 
the requirements of the Statute of Frauds, although a verbal agreement was 
made, as there stated: ‘* W. has been with us to-day, and stated that he had 
arranged with your client A. for the sale to the latter of the Lion Inn for £950. 


We therefore send herewith draft contract for your persual and approval.” 
Smith v. Webster, 3 Ch. D. 49. 


it 
re 
th 
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STATUTE OF LIMITATIONS. 

A writ was issued in the Common Pleas for a claim not then barred, but 
it was never served. After the claim was barred, but within six months of 
the date of the writ, the time allowed by the Procedure Act for the writ to 
remain in force, a bill in Chancery was brought for the same claim. Held, 
that the writ would have saved the claim in the Common Pleas, but was of 
no effect against the statute in proceedings in éyuity. Manby v. Manby, 
3 Ch. D. 101. 


SuB-cONTRACTOR. — See MASTER AND SERVANT, 2. 
*“ Sug-AND-LABOR’’ CLAUSE. — See MARINE INSURANCE, 2. 


TENANT IN TAIL. 

G. R. had an estate tail expectant on the death without issue of C. R., a 
lunatic. C.R. died without issue, and G. R. had converted his estate tail into 
a base fee, and died leaving a widow and children. The land was sold and 
the fund paid into court. G. R.’s widow and children petitioned to have the 
fund paid out to them. Held, that they must first produce a proper deed en- 
larging the base fee. Jn re Reynolds, 3 Ch. D. 61. 


Ticket. — See BarLMent, 1, 2. 
FOR CoMPLETION OF ConTrracr. — See Contract, 2. 
TRANSFER OF SHARES. — See ContriBuTorY, 1, 2. 


Trust To SELL. 


A testator left his property, including a newspaper, to his son W., and two 
others, trustees in trust, among other things, ‘‘ to carry on, or cause to be 
carried on, under their inspection and control, during the life of my said 
wife,’”? the newspaper. He directed a reserve fund of one-fourth part of the 
profits of the newspaper to be set apart each year to aid in carrying it on, and 
then directed the trustees to divide the remaining three-fourths of the profits 
of the paper, and his other property, into six parts, and to pay one part to 
each of his five children named, and one to his wife; and in case a child died 
without issue before the death of the wife, his share to go to the surviving 
children. Then followed: ‘ In case any of my children shall survive my wife, 
and die before he shall have received his share of my trust estate without 
leaving issue, I give such share equally amongst my surviving children.’’ 
Then came this: ‘‘ And from and after the decease of my wife (or during her 
life if she and the majority of my children and my trustees shall think it 
proper and expedient so to do), at the sole discretion of my trustees, or trustee, to 
sell and absolutely dispose of all my real and personal estates, and my trade or 
profession [the newspaper], and the good-will thereof, and to divide the proceeds 
thereof amongst my wife and children and their issue, if the division be made in 
the lifetime of my wife, but if the division be made after her death, amongst 
my children and their issue.”’ Then followed a provision, that, in case it was 
decided to sell the paper under the foregoing provisions, the eldest son should 
have the privilege of taking it at £500 under the market value. Held, that 
the will created an absolute trust to sell at the death of the wife, and a trust 
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to sell in the discretion of the trustees as to the time and manner thereof, 
during her life ; and that at the wife’s death the surviving children took 
equal vested shares in the newspaper and the residue of the property. — 
Minors v. Battison, 1 App. Cas. 428. 


Vires. — See DEBENTURES. 


VeNpDor’s LIEN. 


Dee. 31, 1873, the defendants sold to B. & Co. one hundred tons zine, out 
of a gross lot lying on the wharf, and at the same time made two “ under- 
takings,’’ as follows: ‘* We hereby undertake to deliver to your order in- 
dorsed hereon twenty-five tons zine off your contract of this date.”’ Jan. 7, 
1874, the plaintiffs bought of B. & Co. fifty tons zinc, and paid for it. 
Jan. 14, B. & Co. failed, having given the defendants a bill for the zinc, 
which was dishonored; and the defendants refused to deliver the zinc to the 
plaintiffs. Held, that the assumed undertaking to deliver did not estop the 
defendants from setting up against the plaintiffs their right as unpaid vendors 
to stop the goods. — Farmeloe v. Bain, 1 C. P. D. 445. 


Vestep Inrerest. — See Ciass, 1; Trust To SELL. 
WaGeEs DisBuRSEMENTS. — See CoLuision, 2. 


WAIVER. 


In bankruptcy proceedings against the holder of a lease, the lessors sent the 
trustee in bankruptcy a notice to disclaim the lease within twenty-eight days, 
as the Bankruptcy Act provided. Some letters followed; and the day before 
the twenty-eight days were up the lessors wrote, ‘‘ We should be glad to have 
a reply to our letter of the 24th ult., as to whether you intend to retain the 
lease, at your earliest convenience.’’ The letter of the 24th ult. contained the 
notice to disclaim. Held, that the right to a disclaimer within the twenty- 
eight days was waived by the lessors. — Ex parte Moore. In re Stokoe, 2 Ch. 
D. 802. 


W AREHOUSEMAN. — See BAILMENT, 1, 2. 
Wii. — See Crass, 1, 2; Restpvary LEGATEE; Trust To SELL. 


Winpinc Ur. — See AMALGAMATION OF ComPaANIES; CoMPANyY, 1; 
ContripuTory, 1. 


Witness. — See SLANDER. 


Worps. 


** Act of God.’’ — See Common Carrier. 
“ For your Account’? — See PRINCIPAL AND AGENT, 2. 
On Account of.’? — See BROKER. 

* Receive,’’ ‘* Divide.’? — See Trust To SELL. 

** Rider,’’ ** Driver.’? — See STATUTE. 
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SELECTED DIGEST OF STATE REPORTS.- 


[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 50 California; 42 Connecticut; 54 
Georgia; 75, 77, and 78 Illinois; 15 Kansas; 114 Massachusetts; 61 and 62 
Missouri; 62 New York; 5 Oregon; and 9 Vroom (New Jersey Law); also 
from the Reports of the Supreme Court of the United States (23 Wallace, and 
the first volume of Mr. Otto’s Reports, in continuation of Wallace, to be cited 
as 91 United States) .] 

ABATEMENT. — See APPEAL. 


ACCOMPLICE. — See EVIDENCE, 3. 


ACTION. 


1. Defendants not being, but pretending to be, authorized to sell plaintiff’s 
land, made a contract to sell it to a third party. Held, that they were liable 
to plaintiff for his costs and expenses incurred in defending a suit by such 
third party for specific performance of the contract. — Philpot v. Taylor, 75 
Ill. 309. 

2. Defendants without license attached a wire to the chimney of plaintiff's 
building, whereby the chimney was caused to fall, injuring a third person in 


the street, who sued plaintiff for the damage. Held, that plaintiff might 
recover of defendants the amount paid by him in settlement of that action. — 
Gray v. Boston Gas Light Co., 114 Mass. 149. 

See Atimony; Bankruptcy, 6; Contract, 2; Executor, 2; ILLEGAL 
Contract, 1, 2; LANDLORD AND TENANT; NUISANCE; PARTIES; SALE, 2; 
Tax, 5. 

ADMINISTRATION. — See ExEcuTOR. 


ADULTERY. — See MURDER. 


ADVERSE PossEssION. 
No title can be acquired by adverse possession of land which was dedicated to 
public use before the possession began. — Hoadley v. San Francisco, 50 Cal. 265. 
See LimiTATIONs, STATUTE OF, 2. 


AGENT. 


Merchants sold goods at wholesale ih their own names, and at their own 
store, on commission, and after the sales received the goods and sent them to 
the purchasers. Held, that they were ‘‘ wholesale dealers,’ and not ‘* com- 
mercial brokers,’’ within the meaning of the United States internal revenue 
laws. (Frexp, J., dissenting.) — Slack v. Tucker, 23 Wall. 321. 

See Action, 1; Britt or LapinG; Executor, 2; FRAUDULENT 
PREFERENCE, 2; LANDLORD AND TENANT; MunicripAL CORPORATION, 2, 3. 


AGREED Facts. — See VERDICT. 
20 
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Arper By Verpict. — See INpiIcTMENT, 3. 
Aien. — See Tax, 6; Vorer. 


ALIMONY. 

Tn suit for divorce brought by husband against wife, an order was made 
for payment to the wife of temporary alimony at a certain rate till the termi- 
nation of the suit. Afterwards the suit was dismissed. Held, that the wife 
could not maintain a scire facias on the order against the husband, (1) because 
of coverture; (2) because evidence dehors the record would be required to show 
how much was due. — Chestnut v. Chestnut, 77 Ill. 346. 

See HusBaANpb AND WIFE, 2. 


APPEAL. 

On an indictment for felony, the prisoner was convicted and sentenced to 
be imprisoned, and to pay the costs of prosecution. He appealed, and, pend- 
ing the appeal, died. Held, (1) that the appeal was abated; (2) that the judg- 
ment for costs remained in force; (3) that execution might issue thereon against 
his estate. — Whitley v. Murphy, 5 Oregon, 328. 

See JURISDICTION; VERDICT. 


ARREsT. — See CONTEMPT. 
Arson. — See INDICTMENT, 2. 


ASSAULT. 


1. One is guilty of an assault and battery who delivers to another a thing 
to be eaten, knowing and concealing the fact that it contains a foreign sub- 
stance, if the other, not knowing the fact, eats the food and is injured in 
health. — Commonwealth vy. Stratton, 114 Mass. 303. 

2. One who negligently drives over another is not guilty of a criminal 
assault and battery, though he does it while violating a city ordinance against 
fast driving. — Commonwealth vy. Adams, 114 Mass. 323. 

See DaMaGEs, 2. 

AssEssMENT. — See Tax. 


ASSUMPSIT. 

Plaintiff agreed to work for defendant, according to a special contract; and 
defendant agreed to pay him by a conveyance of land. The work was done, but 
not according to the contract; but defendant took the benefit of it, and refused 
to convey the land. In assumpsit by the plaintiff, held, (1) that he could 
recover on the common counts; (2)*that the measure of damages was the 
value of the land, less the sum required to complete the work according to 
the contract. — Blakeslee vy. Holt, 42 Conn. 226. 

See Duress; Tax, 5. 


ATTACHMENT. — See Bankruptcy, 1; Contempt; Duress; FOREIGN 
ATTACHMENT. 


AtTTorRNEY. — See FRAUDULENT PREFERENCE, 2; Matvicious Prose- 
cuTIOoN, 1. 
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AUCTION. 

By-bidding at an auction sale, advertised ‘‘ to be positive,’’ of land in 
lots, will render the sale voidable by a purchaser influenced by such bidding, 
whether that bidding was upon the lot purchased by him or upon lots pre- 
viously offered, even though it was instigated by the auctioneer without the 
seller’s knowledge; but if it appears that he was not so influenced, the sale is 
valid. — Curtis v. Aspinwall, 114 Mass. 187. 


Bari. — See Surery, 2. 
Bank. — See NATIONAL BANK. 


BANKRUPTCY. 


1. An attachment was levied on land of a debtor which afterwards became 
his homestead; after which, and within four months of the attachment, the 
debtor was adjudged bankrupt. Held, that the assignment in bankruptcy 
did not pass the land to the assignee, nor dissolve the attachment on it. — 
Robinson v. Wilson, 15 Kans. 595. 

2. A creditor who has proved his debt in bankruptcy, without giving credit 
to the bankrupt for a claim against himself, cannot, if sued by the assignee for 
such claim, set off the debt which he has proved. — Russell v. Owen, 61 Mo. 185. 

3. After dismissing proceedings in involuntary bankruptcy, the court has 
no jurisdiction to reinstate the cause without further process or notice to the 
bankrupt; and any proceedings had after such a reinstatement are void. — 
Gage v. Gates, 62 Mo, 412. 

4. Under the Bankrupt Act of 1867, before any amendments, an assignee, 
without regard to the citizenship of the parties, might maintain a suit for the 
recovery of assets in a cireuit court of the United States, in a district other 
than that in which the bankruptcy had been adjudged. — Lathrop v. Drake, 
91 U. S. 516. 

5. A mortgage may be foreclosed in a State court, after the mortgagor has 
been adjudged bankrupt; and the mortgagor’s assignee is not a necessary party 
to the proceedings for foreclosure, though he may become a party if he will. 
— Eyster v. Gaff, 91 U. S. 521. 

6. Proof in bankruptcy of a debt against a corporation and receipt of a 
dividend thereon, is no bar to an action to recover the balance. — New Lamp 
Chimney Co. v. Ansonia Brass and Copper Co., 91 U. S. 656. 

See CoRPORATION, 2; FRAUDULENT PREFERENCE; JURISDICTION: TRUST. 


BastTarp. — See Descent; VOTER. 
Bastarpy. — See JupGe, 1. 
Battery. — See AssauLt. 
BEeTTERMENT. — See ConsTITUTIONAL Law, Starr, 1; Tax, 4. 


or LApING. 


An agent who receives ‘ for collection,”’ without further instructions, time- 
drafts attached to bills of lading of merchandise, deliverable to order, is justi- 
fied in giving up the bills of lading to the drawer on acceptance by him of the 
drafts, and is not bound to hold them till the drafts are paid. — National Bank 
of Commerce v. Merchants’ Bank, 91 U. 8. 92. 
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Bitts AND NOTEs. 


A written promise to pay to the order of a corporation a certain sum “ in 
such instalments and at such times as the directors of said company may 
from time to time assess or require,’’ held negotiable. — White v. Smith, 77 
Ill. 351. 

See Britt or Lapine; ForGery; FRAUDULENT PREFERENCE, 1; IN- 
TEREST, 1, 2; PARTNERSHIP. 


Bona PurcHASER. 


County bonds lawfully issued, with a blank left for the name of the payer, 
were stolen. Held, that they were valid and negotiable, and that a bona 
jide purchaser could hold them against the true owner. — Boyd v. Kennedy, 
9 Vroom, 146. 


See 
Bonp. — See Bona Fine PurcHASER; OFFICER, 2; SuRETY, 1, 2. 
BREACH OF PROMISE. — See ILLEGAL ConTRACT, 2. 


BRIBERY. 
An information in the nature of quo warranto to declare void the election of 
a county officer, on the ground that he offered, before election, to pay part 
of his salary, if he should be chosen, into the county treasury, is bad, unless 
it shows affirmatively that voters influenced by such offer were tax-payers of 
the county, or would otherwise have been benefited by the performance of 
the promise. — State v. Church, 5 Oregon, 375. 
Broker. — See AGENT. 
BurpEN OF Proor. — See EvipEnceE, 1, 2. 
Carrier. — See DAMAGES, 2. 
Sratep. — See VERDICT. 
Catrie. — See ConsTITUTIONAL Law, STATE, 7. 


CHARITY. 

A bequest to J. S. ‘‘ to apply in charity according to his best discretion,” 
is too indefinite to be supported as a charitable gift, and is void. — Schmucker 
v. Reel, 61 Mo. 592. 

Cuarter. — See ConstiruTIONAL Law, 1; Tax, 1. 
CHosE Action. — See Fraups, STATUTE oF, 1; Tax, 2. 
Common Carrier. — See CARRIER. 

Common Counts. — See AssuMPsIT. 

Conriict or Laws. See ForEIGN JUDGMENT. 


CONSIDERATION. 
There is no consideration for, and no action lies on, a father’s promise to 
pay for goods which have been sold on credit to his infant child, without his 
order or consent. — Freeman y. Robinson, 9 Vroom, 383. 
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CONSTITUTIONAL Law. 


1. A railroad company, by its charter, had power to regulate tolls. After- 
wards a statute was passed, to regulate the same tolls. Held unconstitutional. 
Sloan v. Pacific R.R., 61 Mo. 24. 

2. A State statute, imposing a license-tax on peddlers of goods not the 
growth, produce, or manufacture of the State, held unconstitutional. — Welton 
v. Missouri, 91 U.S. 275. 

See Eminent Domain; INTEREST, 1; Repeat; Tax, 6 


ConsTITUTIONAL Law, STATE. 


1. A betterment law, allowing the benefit derived by a person from the lay- 
ing out of a highway over his land to be set off against the damages due 
him for taking the land, held unconstitutional. — Carpenter v. Jennings, 77 
Ill. 250. 

2. A statute, making railroad companies liable for expenses of coroners’ 
inquests on and burial of ‘‘ all persons who may die on the cars, or who may 
be killed by collision or other accident occurring to such cars, or otherwise,”’ 
held unconstitutional. — Ohio § Miss. Ry. Co. v. Lackey, 78 Ul. 55. 

3. A statute purporting to confirm an order of the Probate Court for the 
sale of lands, which order was void because made on the petition of one who 
was not duly qualified as administrator, held unconstitutional. — Pryor v. 
Downey, 50 Cal. 388. 

4. A statute united two cities, providing that the act should not take effect 
unless accepted by the voters of the cities. Held constitutional. — Stone v. 
Charlestown, 114 Mass. 214. 

5. A statute, requiring the justices of the Supreme Judicial Court to ap- 
point supervisors of elections, held unconstitutional. — Case of Supervisors of 
Elections, 114 Mass. 247. 

6. When a prisoner becomes a witness for himself (as by statute he 
may), and testifies that he is not guilty, he waives his constitutional privilege 
as to criminating himself, and may be cross-examined as to every thing rele- 
vant to the issue. — Commonwealth vy. Nichols, 114 Mass. 285. 

7. An act, providing that it should be unlawful for cattle to run at seit in 
any county where the inhabitants should vote to restrain them, held uncon- 
stitutional, as a delegation of legislative power. — Lammert v. Lidwell, 62 Mo. 
188. 

See GUARDIAN; OFFICER, 2. 


ConsuL. —See Juner, 2. 


ContTEMPT. 


A statutory exemption from arrest or imprisonment, by virtue of any mesne 
process, or process of execution in any civil action, does not apply to an attach- 
ment for contempt in not paying costs. — Clark vy. Grant, 9 Vroom, 257. 


ConTRACT. 


1. Action for breach of a contract to furnish plaintiff with board at defend- 
ant’s house for a year. Plea, that at the time of making the contract, and 
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afterwards, plaintiff was infected with a contagious disease, to wit, syphilis, 
of which defendant had no notice at the time of making the contract, and which 
afterward, while plaintiff boarded at defendant’s house, endangered the lives 
and health of defendant and his family, by reason whereof defendant refused 
longer to allow plaintiff to board at his house. Held good. — Douglas v. 
Me Fadin, 15 Kans. 336. 

2. An action for breach of an agreement to purchase land, brought before 
the expiration of the time limited for the purchase, cannot be maintained by 
proof of an absolute refusal by the defendant ever to purchase. — Daniels v. 
Newton, 114 Mass. 530; Nason v. Holt, id. 541. 

See Assumpsirt; AucTion; CONSIDERATION; CoRPORATION, 3; DAm- 
aces, 1, 3,6; Fraups, SraruTe oF; Contract; Ixrant; Iysur- 
ance; Interest; Parties; RAILROAD; REPEAL; SALE; 
Surety; Vestep INrerREsT; WAGER. 


Conrrisutory NEGLIGENCE. 


The owner of land adjoining a railroad track, who sues the railroad for 
negligence in setting a fire on his land by sparks from a locomotive, is not 
chargeable with contributory negligence by reason of neglect to clear his land 
of dead leaves, or other combustible matter, or to keep them from being car- 
ried by the wind on to the track. — Salmon v. Delaware, Lack. §& West. R.R. 
Co., 9 Vroom, 5. 

Conversion. — See Executor, 2. 
Conversion (EquiraB_e). — See Tax, 6. 


CORPORATION. 

1. Though the day and place of the annual meeting of a corporation are 
fixed by its by-laws, yet due notice must be given of the day, hour, and place 
of such meeting, or a choice of officers made at it will be unlawful. — San 
Buenaventura Mfg. Co. vy. Vassault, 50 Cal. 534. 

2. A bankrupt may vote on stock in a corporation standing in his name, 
with the assent of his assignee, and, semble, without such assent. — State v. 
Ferris, 42 Conn. 560. 

3. Directors of a railway company became members of another company, 
with which they had made a contract for building the road. Held, that they 
were liable to account to the stockholders for profits thus realized by them. 
— Gilman, Clinton, & Springfield R.R. Co. v. Kelly, 77 Ml. 426. 

See Bankruptcy, 6; ConstiruTionaL Law, 1; DivipeND; NATIONAL 
Bank; Rartroap; Tax, 1. 


Costs. —See APPEAL. 
Court.—See JupGe, 2; Jupicrat Norice, 1. 
CoveNAntT. — See DAMAGES, 5. 


Law. — See Apreat; AssaAuLT; ConsTITUTIONAL LAw, STATE, 6; 


Evipence, 3; Forcery; [npictment; LArceny; Murper; New TRIAL; 
VerpIcT. 


Custom. — See Sauer, 1; UsaGe. 
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DAMAGES. 


1. Plaintiff agreed to serve defendant for four months, at a certain rate 
per month. When the time came for the service to begin, defendant refused 
to employ plaintiff. Held, that plaintiff was not entitled to recover his four 
months’ wages, but only the damages he had actually suffered. — Putney v. 
Swift, 54 Ga. 266. ; 

2. A passenger, who had bought a ticket for a berth in a sleeping-car, lost 
it, and gave evidence to the conductor that he had done so, and refused to 
pay over again, whereupon the conductor, without violence, expelled him from 
the car, and he was compelled to ride in acommon car. Held, that the owners 
of the sleeping-car were not liable in exemplary damages. — Pullman Palace 
Car Co. v. Reed, 75 Il. 125. 

3. In an action by the purchaser, for breach of a contract to convey land, 
the measure of damages is the value of the land at the time when the convey- 
ance ought to have been made. — Plummer v. Rigdon, 78 Ill. 222. 

4. Action to recover damages for driving against and breaking a vehicle. 
Held, that no damages were recoverable for loss of the use of the vehicle 
while repairing, under a declaration alleging that the plaintiff was compelled 
to expend a large sum for repairs, and that the vehicle became useless. — 
Adams v. Gardner, 78 Til. 568. 

5. Action on the covenant against incumbrances in a conveyance; breach, 
the existence of a railroad over the estate conveyed. Held, that no evidence, 
either that the value of the land was enhanced by reason of the railroad, or 
that the railroad did not use, and suffered the plaintiff to use, part of the land 
taken by it, was admissible in reduction of damages. — Kellogg vy. Malin, 62 
Mo. 429. 

6. The seller of seed to be sown for a crop asserted that it would produce 
a crop of a certain kind. The truth of his assertion could not be ascertained 
by inspection of the seed; which, being sown, produced a different crop. Held, 
(1) that the seller’s statement was a warranty, on which he was liable; 
(2) that the measure of damages was the difference in value between the crop 
produced and that which would have been produced if the seed had been 
what it was represented to be. — Wolcott v. Mount, 9 Vroom, 496. 

7. Action by a judgment-creditor of a town against the supervisors of the 
town for refusing to place on the tax-list the amount of his judgment, which 
could by law be collected in no other way. At the trial, it was proved that, 
since action brought, the defendants had placed the judgment on the tax-list. 
Held, that the plaintiff could recover only nominal damages. (CLirrorp, J., 
dissenting.) — Dow v. Humiert, 91 U. S. 294. 

See Action, 1, 2; Assumpsir; INTEREST, 1, 2; MAricious ProsEcvu- 
TION, 

Deatu. — See APPEAL; EvipENcE, 6. 


DepicaTion. — See ADVERSE PossEssION. 


DEED. 


1. A commissioner was appointed by decree of a court to convey land to 
J.S. He did nothing in the matter for thirty years, when he conveyed the 
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land to the assignee of J. Held, that the conveyance was void, as well on 
the ground of lapse of oe as because it did not ae the decree. — Schrader 
v. Peach, 77 Ill. 615. 


2. The deed of a disseisce is valid against every one but the disseisor and 
his privies. — McMahan vy. Bowe, 114 Mass. 143. 


See Bona Purcuaser; ReGistry. 


De Insurta.— See TRAVERSE. 
Detivery. — See Donatio Causa Mortis; SALE, 1, 3 
Deposir. — See Tax, 7. 


DESCENT. 


By the law of Connecticut, the child of a bastard may derive through him 


a title by descent as well from his collateral as from his lineal ancestors. — 
Dickinson’s Appeal, 42 Conn. 491. 


DEVISE AND 


Legacy. — See Cuarity; Evipence, 5; Tax, 6; WILL. 
Director. — See Corporation, 3. 
DissEisin. — See DEED, 2 


DIVIDEND. 

The directors of a corporation declared a dividend, to be paid at such time 
as might be fixed by them, and ordered the amounts due the several stock- 
holders to be placed to their respective credit on the books of the company. 
Afterwards the directors voted to take the dividends from the accounts 
of the stockholders, and carry them to a ‘surplus fund account.’’ Held, 
that stockholders not assenting to this vote were not bound by it, and might 
maintain a bill in equity to have the dividends restored to their accounts, and 


paid to them within a reasonable time. — Beers vy. Bridgeport Spring Co., 42 
Conn. 17. 


Divorce. — See Atimony; HusBanp AND ee 2; JupGMENT, 1 


Donatio Causa Mortis. 


The taking the key of a trunk from the place where it is kept, and the put- 
ting goods into the trunk, and the returning the key to its place, at the request 
of the owner in his last sickness, apprehending death and expressing the 
desire to make a gift of the trunk and its contents mortis causa, is not a deliy- 
ery sufficient for that purpose. — Coleman v. Parker, 114 Mass. 30. 


Dupticiry. —See INDICTMENT, 2. 


Duress. 


A payment by a person to free his goods from an attachment, put on for 
the purpose of extorting money, by one who knows that he has no cause of 
action, is a payment under duress, and may be recovered back as money had 
and received, without proof of the termination of the suit in which the attach- 
ment was made. — Chandler v. Sanger, 114 Mass. 364. 

See OFFICER, 2. 
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EASEMENT. 

1. The owner of two adjacent lots of land put up on one of them a build- 
ing, whose wall stood on the division line between the lots, and had on its 
outside, projecting over the second lot, a flue and chimney for the use of a 
furnace in the house. The lot built on was afterwards sold to plaintiff, and 
the other to defendant, who built on it, and paid half the expense of the 
party-wall. Held, that he purchased subject to an easement, and had no 
right to obstruct the flue. — Ingals v. Plamondon, 75 Ill. 118. 

2. On a conveyance of land, separated from a highway by other land of 
the grantor, the grantee has not a right of way of necessity over such other 
land, if the land conveyed is not wholly surrounded by land of the grantor. — 
Kuhlman v. Hecht, 77 Il. 570. 

See DamaGes, 5. 


Erection. — See Bripery; ConsTITUTIONAL Law, State, 4, 5, 7. 


EMINENT DoMAIN. 


The United States government has power to take private property within 
a State for public uses, without the owner’s consent. — Kohl v. United States, 
91 U. S. 367. 


See ConsTiTuTIONAL Law, STATE, 1. 


Equity. — See FAtse REPRESENTATIONS; HusBAND AND WIFE, 2; IN- 
JUNCTION; MisTAKE; OFFICER, 1; ScHooL; Tax, 7. 


Error. — See REMOVAL OF SwIrTs. 
Estopre.. — See Tax, 6. 


EVIDENCE. 


1. Action for slander by words charging larceny. Plea, that the words 
were true. Held, that the plea could not avail, unless proved beyond a 
reasonable doubt. — Merk v. Gelzhaueser, 50 Cal. 631. 

2. Action on a policy of fire insurance. Defence, that the burning was by 
design and procurement of the plaintiff. Held, that this defence could not 
avail, unless proved beyond a reasonable doubt. — Kane v. Hibernia Mut. 
F. Ins. Co.,9 Vroom, 441. But see Rothschild v. Am. Central Ins. Co., 62 
Mo. 356, contra. 

3. The evidence of an accomplice cannot be considered as corroborated by 
that of another, unless it appears that they have had no opportunity to com- 
municate with each other. — State v. Williamson, 42 Conn. 261. 

4. Parol evidence is not admissible to impeach a record of naturalization by 
showing that the preliminary steps required by law were not taken. — People 
v. McGowan, 77 Tll. 644. 

5. Parol evidence is admissible to show that a devise absolute on its face 
was in fact made on a secret trust to defraud the mortmain laws. — Kenrick 
v. Cole, 61 Mo. 572. 

6. Action on a policy of insurance on the life of J. S., brought by the plain- 
tiff in his own right, and not as administrator. Held, that a grant of ad- 
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ministration on the estate of J. S. was no evidence that he was dead. — 
Mutual Benefit Life Ins. Co. y. Tisdale, 91 U. 8. 238. 

See ConstiruTIONAL Law, Strate. 6; Contract, 2; DamaGes, 5; Jupr- 
Notice; Mauicious Prosecution, 1, 2; Revocation; SALE, 1; 
UsaGe; WiLL; Witness. 


EXxecuTOR AND ADMINISTRATOR. 

1. The estate of a deceased person is not liable for the expenses of a post 
mortem examination ordered by a coroner. — Smith vy. McLaughlin, 77 Ml. 596. 

2. One who, as a widow’s agent, in good faith, sells perishable property 
of her deceased husband, and accounts for the proceeds, is not liable as execu- 
tor de son tort to an administrator afterwards appointed. — Perkins v. Ladd, 
114 Mass. 420. 

See Evipence, 6; MortGaar, 1. 


Exemption. — See BANKRUPTCY, 1; Tax, 1, 3. 
Factor. — See AGENT. 


REPRESENTATIONS. 

Bill in equity, averring that plaintiffs were makers of goods of a patented 
material; that defendants, being makers of like goods of a material not 
patented, falsely, fraudulently, and maliciously represented to plaintiffs’ cus- 
tomers, that plaintiffs’ manufacture was an infringement of letters-patent 
owned by defendants, whereby such customers were induced to buy of defend- 
ants, instead of plaintiffs. Prayer for injunction and account. Demurrer for 
want of equity sustained. — Boston Diatite Co. v. Florence Mfg. Co., 114 
Mass. 69. [See Prudential Assurance Co. v. Knott, L. R. 10 Ch. 142; White- 
head v. Kitson, 119 Mass. 484, ace.] 

Fire. — See Contrrsutory NEGLIGENCE. 


Fire Insurance. — See Insurance (Fire). 


FIxtTureE. 

A landlord agreed to sell a trade fixture, for the tenant’s benefit, but failed 
todo so. Held, that the tenant might enter and remove the fixture within a 
reasonable time after the expiration of his term. — Torrey v. Bennett, 9 Vroom, 
457. 

Forectosure. —See Bankruptcy, 5. 


Foreign ATTACHMENT. 


1. The salary due a public-school teacher, or other officer employed and 
paid by a city, is not attachable by trustee process against him, in the hands 
of the city officials whose duty is to pay it. — Hightower v. Slaton, 54 Ga. 108; 
McLellan v. Young, id. 399. 

2. A debtor to a partnership, of which A. is a member, is not liable as 
garnishee in an action against A. alone.— Sheedy v. Second Nat. Bank, 
62 Mo. 1. 

3. A municipal corporation may be summoned as garnishee. — Mayor, &c. 
of Jersey City v. Horton, 9 Vroom, 88. 
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— FoREIGN JUDGMENT. 


Two were sued as partners, after a dissolution. An appearance was en- 
tered for both, and the plaintiff recovered. One of the defendants was resident 
1; in another State, and had no actual notice of the action. Held, that the other 
defendant had no authority to appear for him, that the court had no jurisdic- 
tion of him, and that he was not bound by the judgment, nor liable in an 
action brought on it in the State where he resided. (Warts, C. J., STRONG, 
and Hunt, JJ., dissenting.) — Hall v. Lansing, 91 U. S. 160. 


y Foreign Law. — See Jupee, 2. 


ForGery. 

One who, with intent fraudulently to utter a promissory note as the note 
of a person other than the signer, procures to it the signature of an innocent 
party, who does not thereby intend to bind himself, is guilty of forgery. — 
Commonwealth v. Foster, 114 Mass. 311. 


Fraup. — See FALSE REPRESENTATIONS. 


Fravups, STATUTE OF. 


1. When accounts are transferable by law, a contract to buy one worth 
more than $50 is within the Statute. — Walker v. Supple, 54 Ga. 178. 
| 2. One who had agreed to buy land, learning that there was an assessment 
on it, refused to complete his purchase unless the vendor would pay the assess- 
ment; but accepted a deed and paid the purchase-money on the vendor’s promis- 
ing to pay the assessment. Held, that this promise was not within the Statute. 
— Remington v. Palmer, 62 N. Y. 31. 

3. An agreement to render services, to be paid for after the employer’s 
death, is not within the Statute as an agreement not to be performed within 
a year. — Kent v. Kent, 62 N. Y. 560. 


FRAUDULENT PREFERENCF. 

1. If a bankrupt gives to a creditor his note indorsed by a third person. 
this is not a fraudulent preference, as the advantage secured by the creditor 
is not out of the bankrupt’s estate. — Dalrymple v. Hillebrand, 62 N. Y. 5. 

2. A creditor put his claim into the hands of a collection agency, by whom 
it was transmitted to an attorney, who, knowing the debtor’s insolvency, per- 
suaded him to confess judgment. Within four months after, the debtor 
became bankrupt. The money collected on the judgment was sent to the 
collection agency, but never reached the creditor. Held, that the creditor 
was not affected with notice of the debtor’s insolvency, so as to be liable to 
his assignee for the money collected. (CLirForD, and BraDLey, 
JJ., dissenting.) — Hoover vy. Wise, 91 U. S. 308. 

GARNISHMENT. — See ATTACHMENT. 
Girt. — See Donatio Causa Mortis. 


GUARDIAN. 


A statute authorized J. S., as guardian of an infant, to sell the infant’s 
land, subject to the approval of the Probate Court. Held, that the statute did 
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not appoint J. S. to be guardian (and quere, if it could constitutionally do 
so), but that he must be appointed guardian by a court, according to the gene- 
ral law, before he could exercise the power given by the statute. — Paty v. 
Smith, 50 Cal. 153. 

Herr. — See Descent; WARRANTY. 

Homesteap. — See Bankruptcy, 1. 
Homicrpe. — See Murper. 


HusBAND AND WIFE. 


1. A husband assaulted his wife, disabling her from work. He was con- 
victed of the assault, and imprisoned, leaving the wife destitute. Held, that 
she might sell his property for money with which to procure necessaries. 
— Ahern vy. Easterby, 42 Conn. 546. 

2. A bill in equity by wife against husband for a separate maintenance is 
not sustainable when no divorce is sought. — Trotter v. Trotter, 77 Tl. 510. 


See Autrmony; Contract, 2; JupGmMent, 1; Limitations, 
STATUTE OF, 2. 


Contract. 

1. A contract was made for the sale of land, and the purchaser gave to a 
stakeholder his check for the price, the parties agreeing, that, if a certain act 
for laying out a public park should be accepted by the people, the check should 
be transferred to the vendor; but that if the act should not be accepted, the con- 
tract should be void, and the check returned to the purchaser. The act was 
accepted. Held, that the contract was void on grounds of public policy, and 
that the vendor could maintain no action against the stakeholder, who refused, 
under the purchaser’s instructions, to give up the check. — Merchants’ Savings 
Co. v. Goodrich, 75 Ml. 554. 

2. An agreement of a married man to marry, when a divorce should be 
decreed between himself and his wife in a suit then pending, is contrary to 


public policy, and void, and no action lies for its breach. — Noice v. Brown, 
9 Vroom, 228. 


See Bripery; SALE, 3; WAGER. 


ImpLiep Grant. — See EASEMENT, 1, 2. 
IMPRISONMENT. — See CONTEMPT. 
INCUMBRANCE. — See DAMAGEs, 5. 


INDICTMENT. 


1. Indictment under a statute for burning goods with intent to defraud the 
insurers. A second count charged the same offence, naming other insurers. 
The evidence was, that the burning was a single act, but that the goods burnt 
were insured by the insurers named in the second count, as well as by those 
named in the first count. Held, that the prisoner could be convicted on one 
count only. — Commonwealth v. Goldstein, 114 Mass. 272. 

2. Indictment for arson, charging as a single act the burning of several 


houses, held to charge but one offence, and not to be double. — Woodford v. 
People, 62 N. Y. 117. 
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3. Indictment for voting at an election, the prisoner ‘‘ having no lawful 
right to vote, and knowing himself not entitled by law to vote,’’ not showing 
how he was disqualified. Held good after verdict; otherwise, if it had been 
demurred to. — State v. Bruce, 5 Oregon, 68. 


INDORSEMENT. — See FRAUDULENT PREFERENCE, l. 


INFANT. 
An infant is not liable for necessaries furnished him, merely because his 
father is poor and unable himself to pay for them. — Hoyt v. Casey, 114 


Mass. 397. 
See ConsIDERATION; LIMITATIONS, STATUTE OF, 1. 


INJUNCTION. 
Certain municipal bonds irregularly issued were held by the State courts 
to be void, even in the hands of bona fide holders, while the United States 
courts held otherwise. The obligors filed a bill in a State court to enjoin 
holders of such bonds from transferring them to bona fide holders who might 
sue in the United States courts. Held, that the bill was not maintainable, 
at least in the absence of proof that the defendants were not themselves bona 
Jide holders. —Venice v. Woodruff, 62 N. Y. 462. 
See NATIONAL Bank, 1; Orricer, 1; Tax, 7. 


INsuRANCE (FIR). 

1. A debtor gave to his creditor a written acknowledgment of the debt, 
‘** which shall be a lien on my property,’”’ and afterwards died, leaving insuffi- 
cient personal estate to pay his other debts, and but one parcel of land, valu- 
able chiefly for the buildings thereon. Held, that the creditor had an insurable 
interest in the buildings. — Rohrbach v. Germania F. Ins. Co., 62 N. Y. 47. 

2. When a mortgagor procures insurance against fire by a policy expressed 
to be payable to the mortgagee in case of loss, either he or the mortgagee may 
sue on the policy. — Martin v. Franklin Ins. Co.,9 Vroom, 140; State Ins. Co. 
v. Maackens, id. 564. 

See Evipence, 2; [NpICTMENT, 1; JUDGMENT, 3; MISTAKE. 


InsuRANCE (Lire). —See Evipencr, 6; Parties; Vestep INTEREST. 
InsuRANCE (MARINE). — See JUDGMENT, 3; MISTAKE. 


INTEREST. 


1. A promissory note by its terms bore interest at fifteen per cent after matu- 
rity. After the making of the note and before its maturity, a statute pro- 
vided that not more than seven per cent interest should be recovered on any loan 
after maturity. In an action on the note, held, (1) that the provision for 
interest was part of the contract, and not a penalty or damages; (2) that the 
statute was not intended to apply to cases where a rate of interest after matu- 
rity was expressly agreed on; (3) that, if so intended, it was unconstitutional 
as to contracts made before its passage. (PARK, C. J., and CARPENTER, J., 
dissenting.) — Hubbard v. Callahan, 42 Conn. 524. 

2. In an action on a promissory note, bearing interest at a rate greater than 
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that established by statute for cases where there is no special agreement, 
interest after maturity is to be allowed according to the statutory rate only. 
— First Eccl. Soc. in Suffield y. Loomis, 42 Conn. 570. 

See Nationa Bank, 2; REPEAL. 


INTERNAL REVENUE. — See AGENT; SALE, 3; Tax, 6. 


JUDGE. 

1. In a bastardy process, the complainant is a party; and, therefore, a jus- 
tice who is related to her in the third degree cannot act in making an order 
of affiliation. — State v. Overseer of Walpack, 9 Vroom, 200. 

2. United States consuls in Turkey have, by treaty and by act of Congress, 
jurisdiction in civil cases wherein the same is permitted by the laws or usages 
of Turkey. In an action against a consul, he pleaded that the act complained 
of was done by him in his judicial capacity. Held, that this justification was 
not good, without showing what were the laws or usages of Turkey giving 
jurisdiction in the particular case. — Dainese v. Hale, 91 U. 8. 13. 

See ConsTiTUTIONAL Law, STATE, 5. 


JUDGMENT. 


1. A statute provided that the defendant in a suit wherein notice had been 
given by publication, who has had no actual notice of the suit, may be let in 
to open the judgment against him, and defend, at any time within three years 
after judgment. Held, that the act was not applicable to causes of divorce. 
— Lewis v. Lewis, 15 Kans. 181. 

2. By the law of Kansas, a judgment is a lien on after-acquired lands of 
the debtor. — Babcock v. Jones, 15 Kans. 296. 

3. Reinsurers, by whose advice and for whose benefit the original insurers 
have defended an action brought by the assured, are liable to the insurers for 
the costs and expenses of such defence, and bound by the judgment, though 
they were not parties to the action. — Strong v. Phanix Ins. Co., 62 Mo. 289. 

- See AppEAL; ConstTITUTIONAL Law, Strate, 3; DAmMaGes, 7; Deep, 1; 
6; ForEIGN JUDGMENT; MIsNOMER; VERDICT. 


JupiciaAL NOTICE. 


1. The courts of a State will take judicial notice of the constitution of another 
State, so far as relates to the jurisdiction of the courts of such other State. 
(VALENTINE, J., dissenting.) — Dodge v. Coffin, 15 Kans. 277. 

2. In a suit involving the validity of a patent for preserving fish and other 
articles by means of a freezing-mixture, the court took judicial notice, with- 
out plea or proof, that the principle of the invention was the same as that of 
the common ice-cream freezer. — Brown v. Piper, 91 U. 8. 37. 


JURISDICTION. 

In a suit brought in a State court by receivers of an insolvent company 
appointed by that court, to recover property of the company, the defendants 
pleaded that the company was bankrupt, and that the title to its property 
was in its assignees (who were not parties to the suit, and under whom the 
defendants did not claim), and not in the plaintiffs. A decree was made 
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for the plaintiffs. Held, that the United States Supreme Court had not juris- 
diction of an appeal from that decree. — Long v. Converse, 91 U. S. 105. 
See Bankruptcy, 3, 4, 5; Foreign JupGMENT; JupiciaL Notice, 1. 


Jury. — See New TRIAL. 


LANDLORD AND TENANT. 


Defendants leased to plaintiff the lower story of a building of which they 
occupied the upper story. They employed a carpenter to put a skylight on 
the roof, which he did so negligently that the rain came through and damaged 
plaintiff’s goods. Held, that defendants were liable. — Glickauf v. Maurer, 
75 Ill. 289. 

See Fixture. 

LARCENY. 
The prisoner ran away with a horse, without its owner’s knowledge or con- 


sent, and with no intention of returning it, and afterwards abandoned it in 
the road. Held, larceny. — State v. Davis, 9 Vroom, 176. 


LreGacy. — See DEVISE. 
License. — See ConstTiTuTIONAL Law, 2. 
Lren. — See InsurRANCE (Fire), 1; JUDGMENT, 2. 


LIMITATIONS, STATUTE OF. 


1. The Statute of Limitations allowed to infants a period of three years 
after arriving at full age (of twenty-one) in which to bring actions accrued 
during infancy. A later statute enacted that women should be considered of 
full age for all purposes at eighteen. An action was brought, within three 
years after the latter statute, by a woman who was then more than twenty- 
one years old, but had not reached that age before the passage of the statute. 
Held in time. — Reisse v. Clarenbach, 61 Mo. 310. 

2. Husband and wife, jointly seised in her right, after issue born are dis- 
seised ; the time limited by law for bringing a real action elapses; the husband 
dies; the wife shall be barred. (Hoven, J., dissenting.) —Valle v. Obenhause, 
62 Mo. 81. ; 


MAticious PROSECUTION. 


1. In an action for malicious prosecution, the defendant offered evidence 
to show that he acted under the advice of a person whom he believed, and who 
professed himself, to be a duly licensed attorney, though not such in fact. 
Held, that the evidence was not admissible in bar of the action, or in re- 
duction of actual damages, but only to rebut malice, and mitigate exemplary 
damages. — Murphy v. Larson, 77 Ml. 172. 

2. Action for malicious prosecution. The plaintiff had made an assault on 
W.., from the effects of which he died; and it was for this that the defendant 
prosecuted. Held, that there was prima facie evidence of probable cause for 
the prosecution, though the assault was in fact justifiable. — Glaze v. Whitley, 
5 Oregon, 164. 

See Duress. 
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Manpamus. — See REMOVAL or Suits. 
Marriace. — See Contract, 2. 


MASTER AND SERVANT. 


A street-car belonging to defendants was stopped so as to obstruct the 
street; plaintiff, a foot-passenger, wishing to cross the street, stepped upon the 
platform of the car in order to do so, and was thrown off by the driver, and 
hurt. On demurrer to a declaration averring these facts, and that the driver 
acted ‘ wilfully, forcibly, and violently,’’ and was the servant and agent of 
defendants, held that plaintiff was entitled to judgment. — Shea v. Sixth Ave. 
R.R. Co., 62 N. Y. 180. 

See DamaGes, 1; LANDLORD anp TENANT; Municirpat Corpora- 
TION, 2, 3. 


MEAsuRE OF DamMaGeEs. — See DAMAGES. 


MISNOMER. 

A defendant, sued by a fictitious name, appeared, and judgment was recov- 
ered against him, without any amendment of the complaint, by inserting his 
true name, as the law required. Held, that the judgment, though erroneous, 
was not void, and could not be impeached in a collateral proceeding. — Camp- 
bell v. Adams, 50 Cal. 203; Baldwin v. Morgan, id. 585. 


MIsTAKE. 

Plaintiff filed a bill in equity to reform a policy of insurance, on the ground 

of mistake, by striking out a clause of warranty; and afterwards sued at law 

on the policy as written, averring compliance with the warranty, which de- 

fendants denied. After verdict and judgment for defendants on that issue, 

held that plaintiff had elected his remedy, and waived his right to prosecute 

further his bill in equity. —Washburn v. Great Western Ins. Co., 114 Mass. 
175. 

MoneEY HAD AND RECEIVED. — See Duress; Tax, 5. 


MorTGAGeE. 

1. A creditor may exeroise a power of sale in a deed of trust made to secure 
payment of the debt, though the debtor died before any default, and no claim 
has been made against his estate, such as would be required by law before an 
action to recover the debt could be brought against the executor. — Whitmore v. 
San Francisco Savings Union, 50 Cal. 145. 

2. A deed of trust was made with power of sale on default, after giving 
notice for five days, the last to be ten days before the sale. The last day of 
notice actually given was the eleventh before the sale. Held, that the power 
was well executed. — Tooke v. Newman, 75 Ml. 215. 


See Bankruptcy, 5; INsuRANCE (Fire), 2; NaTionaL Bank, 1. 
Mortmarn. — See Evipence, 5. 


Mounicrpat CorPoRATION. 


1. A town cannot raise by taxation, or pay from its treasury, money for 
expenses incurred in opposing before the Legislature the annexation of the 
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whole or part of its territory to another town. — Coolidge v. Brookline, 114 
Mass. 592. 

2. Commissioners of public charities, though appointed by the mayor of a 
city, held not to be servants of the city in such a sense as to make it liable for 
their negligence while using its property in the discharge of their, duties. — 
Mazxmilian vy. New York, 62 N. Y. 160. 

3. The entire contro] of streets in the District of Columbia is vested by 
charter, creating the district a municipal corporation, in a board of public 
works, appointed by the President of the United States. Held, that the Dis- 
trict was liable for injuries caused by defects in the streets. (SWAYNE, 
FieLp, SrroneG, and Braptey, JJ., dissenting.) — Barnes y. District of 
Columbia, 91 U. S. 540. 

See ConsTITUTIONAL Law, State, 4; ForREIGN ATTACHMENT. 


Murper. 

A husband finding his wife in the act of adultery struck her, with intent 
to kill her, and she died from the effect of the blow. On his trial for her 
murder, held that the provocation did not necessarily, as matter of law, reduce 
the offence to manslaughter. — Shugjlin v. People, 62 N. Y. 229. 


Name. — See MISNOMER. 


NATIONAL Bank. 
1. A national bank has no power to lend money on real security. There- 
fore, where such a bank had lent money, taking as security an assignment of 


a mortgage, it was held, on bill filed by the mortgagor, that a sale under a 
power in the mortgage should be enjoined. — Matthews v. Skinker, 62 Mo. 329. 

2. National banks, organized under act of Congress, are not subject to the 
usury laws of the States in which they are established. — Farmers’ Bank v. 
Dearing, 91 U. 8. 29. 

NATURALIZATION. — See Evipence, 4; VorTer. 
NECEsSARIES. — See HusBAND AND Wire, 1; INFANT. 
NEGLIGENCE. — See AssAuLT, 2; CoNTRIBUTORY NEGLIGENCE; LANDLORD 
AND TENANT; MunicrpaAL CoRPORATION, 2, 3. 


NEGOTIABLE INSTRUMENTS. — See Bitts AND Notes; Bona Five Pur- 
CHASER. 


New TRIAL. 


If a juror in a criminal case is accepted without examination on the voir 
dire, the verdict will not be set aside on the ground that he had expressed an 
opinion before the trial. — Byars v. Mount Vernon, 77 Ill. 467. 


Notice. — See CorroraTion, 1; MortGaGe, 2; ReGistry. 


NUISANCE. 

One who owns a steam-boiler, and uses it on his own land, is not liable, 
in the absence of negligence, for damage caused by its explosion to property 
on adjoining land. — Marshall v. Welwood, 9 Vroom, 339. 

VoL, XI. 21 
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OFFICER. 


1. A city officer appointed by the mayor and aldermen cannot maintain a 
bill in equity to enjoin them from unlawfully removing him or appointing a 


successor; for he has a complete remedy at law. — Delahanty vy. Warner, 75 Tl. 
185. 


2. A State treasurer, who had given the official bond required by law, held 
office, by force of the Constitution, after his term had expired, till his suc- 
cessor should be qualitied. While he so held, the Legislature enacted that 
** the treasurer shall, before entering on the duties of his office, give bond in” 
a larger sum than the law had before required; and the treasurer gave a new 
bond accordingly. Held, (1) that the statute was not intended to require a 
new bond of him; (2) that, if it was so intended, it was ultra vires of the Legis- 
lature; (3) that therefore the new bond given by him was voluntary, and not 


made under duress, and valid, though not required by law. — Sooy v. State, 
9 Vroom, 324. 


See BrrpeRY; ForeigN ATTACHMENT, 1; SuRErTy, 1. 


PARENT. — See CoNsIDERATION; INFANT. 


PARTIES. 


An action on a policy of life insurance, by its terms payable to the assured, 
his executors, administrators, and assigns, is not maintainable in the name 


of one for whose benefit the policy is expressed to be made. — Bailey v. New 
England Ins. Co., 114 Mass. 177. 


See Bankruptcy, 5; LysuraANcE (Fire), 2; JupGe, 1. 


PARTNERSHIP. 
A partnership between a resident of New York and residents of Louisiana 
was not dissolved by the war as early as April 23, 1861; and the acceptance 


by the firm on that day of a bill of exchange binds all the partners. — Mat- 
thews v. McStea, 91 U. S. 7. 


See ForeErIGN ATTACHMENT, 2; FOREIGN JUDGMENT. 


PASSENGER. — See DAMAGEs, 2. 
Patent. — See Jupic1aL Notice, 2. 
PreppLeR. — See ConsTiTuTIONAL Law, 2. 
PeENALty. — See Inrerest, 1. 

— See Brinery; DamaGes, 4; JupGEe, 2; TRAVERSE. 
Power. — See Deep, 1; Morreace, 1, 2. 
PREROGATIVE. —See Eminent DomaAry. 

PRINCIPAL AND AGENT. — See AGENT. 
PRINCIPAL AND SuRETY. — See Surety. 
Promissory Notre. —See Bitts NoreEs. 
Pusiic Poticy. — See Contract. 
Quo Warranto. — See Bripery. 
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RAILROAD. 

The sale, for one sum, of a railroad ticket, composed of coupons invalid if 
detached, and each bearing the name of the railroad corporation selling it, 
empowering the purchaser to pass over the connecting roads of different cor- 
porations, does not make the selling corporation liable to the purchaser for an 
injury received on a connecting road. — Hartan v. Eastern R.R. Co., 114 
Mass. 44. 

See ConstituTIONAL Law, 1; ConstiruTIoNAL Law, State, 2; Con- 
TRIBUTORY NEGLIGENCE; CORPORATION, 3; DAMAGES, 2; MASTER AND 
SERVANT. 

Recorp. — See EvipEnce, 4. 


REGISTRY. 
A deed actually recorded, though not entitled to record, is not constructive 
notice to a subsequent grantee ; but if he has in fact seen the record, he is 
affected with actual notice. — Musgrove v. Bonser, 5 Oregon, 313. 


REINSURANCE. — See JUDGMENT. 3}. 


Removat or Suits From State to Unirrep States Courts. 

By the judgment of a circuit court of the United States a cause removed 
into that court from a State court was remanded to the latter, on the ground 
that the former had no jurisdiction. Held, that no writ of error could be 
brought on such judgment, but that the remedy was by mandamus. — Chicago 
& Alton R.R. Co. v. Wiswall, 23 Wall. 507. 


REPEAL. 

A statute confirming and making valid usurious contracts theretofore made 
was repealed. Held, that a contract made before, and confirmed by, the 
statute, was enforceable, notwithstanding the repeal. (Park, C. J., and 
Loomis, J., dissenting.) — First Eccl. Soc. of Sujjield v. Loomis, 42 Conn. 570). 

See Tax, 1. 

REPLICATION. — See TRAVERSE. 


REVOCATION. 

Though a will is lost, and its contents cannot be sufficiently proved to ad- 
mit it to probate, yet if it can be proved to have been duly executed, and to 
have contained a clause revoking a prior will, probate of such prior will is not 
to be granted. — Wallis v. Wallis, 114 Mass. 510. 


SALE. 

1. Flax-seed was sold by sample; and an order on the carrier, in whose 
possession it was, for its delivery, was handed with the sample to the pur- 
chaser. Held, that the title was vested in him presently; that, on the seed 
being afterwards destroyed by fire, the loss fell on him; and that he could not 
rely on a usage that purchasers in such cases should have twenty-four hours in 


which to examine the goods, such usage being bad in law. — Webster v. Gran- 
ger, 78 Til. 230. 
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2. The owner of growing corn agreed to sell two thousand bushels of it 
when ripe for a certain price, the purchaser to give ten days’ notice before 
calling for it. Held, that, on his failing to give notice within a reasonable 
time, the seller might tender the corn, and sue the purchaser for not accepting 
it ; and that the seller was not bound to carry the corn with him to tender, if 
he had it ready for delivery. — Sanborn vy. Benedict, 78 Ll. 309. 

3. All the cigars in a factory were sold, and paid for. The seller went to the 
factory with the purchaser, and said to him, ‘* Here are your cigars.’? The pur- 
chaser bought the revenue stamps required by law to be affixed to cigars before 
sale, and left the cigars in the factory to be stamped by the seller’s servants; and 
while so remaining in the factory they were attached as the seller’s property. 
Held, (1) that the sale was legal, though made before affixing the stamps ; 
(2) that there was a sufficient delivery to vest the title in the purchaser, as 
against the attaching creditor. — Straus v. Minzesheimer, 78 Ill. 492. 

See Auction; Bona Fine Purcuaser; DAmaAGEs, 3, 6; FRaAvupDs, 
SraTuTe oF, 1, 2; UsaGe. 

ScHOooL. 

The use of a public-school house for other than school purposes is unlawful, 
and any tax-payer of the school district may maintain a bill for an injunction 
to restrain such use. — Spencer vy. School District, 15 Kans. 259. 

Scrre Facras. — See ALrmony. 
Sret-orr. — See Bankruptcy, 2. 
Sewer.—See Tax, 4. 
SLANDER. — See EvipEnce, 1. 
Stamp. — See SALE, 3. 

SratutTE. —See ConstituTionaL Law; ConstiruTionaL Law, STATE; 
GUARDIAN ; InTEREST, 1; OrriceR, 2; RepeaL ; Tax, 1. 
SraTuTE oF Fraups. — See Fraups, STATUTE OF. 
SraTuTe oF Limitations. — See Luwirations, STATUTE OF. 
Srock. — See Corporation, 2. 

Succession Duty. — See Tax, 6. 

Supreme Court or THE Unitep States. — See JuRISDICTION. 


SURETY. 

1. A town officer, who had given a bond with sureties for the discharge 
of his duties, accounted with the town when his term of office expired; and 
the account, showing a balance due from him, was approved by the town. 
He was re-elected; and gave a new bond, with new sureties. Held, that the 
latter were liable on his failure to account, at the end of his second term, for 
the balance due at its beginning. — Morley vy. Metamora, 78 Ill. 394. 

2. One who had applied for the benefit of a State insolvent law gave a bond, 
with sureties, conditioned to surrender himself to the sheriff if his discharge 
should be refused. The discharge was refused; and the insolvent being then 
in custody of the sheriff at the county jail, and about to be removed to the 
State prison, to which he had been sentenced on conviction of a crime, did not 
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surrender himself under the bond. Held, that the sureties were liable. — Steel- 
man v. Mattiz, 9 Vroom, 247. 


Tax. 


1. The charter of a canal company, incorporated in 1823, exempted the 
company’s stock and income from taxation forever. Afterwards, the company 
being insolvent, all its franchises, privileges, and immunities were vested in 
another company, by charter, containing a proviso that the Legislature might 
alter or repeal it. An amendment to the latter charter authorized the com- 
pany to discontinue the canal, increase its capital, and build a railroad, 
and provided that ‘‘ the capital stock hereby created shall be taxed.’’ Held, 
(1) that the exemption enjoyed by the first company passed to the second; 
(2) that it was not repealed by the amendment to the charter, which only 
applied to the new stock, (3) nor by a general law taxing all companies, except 
such as by their charters were expressly exempt. (CARPENTER and PHELPs, 
JJ., dissenting.) — Nichols v. New Haven & Northampton Co., 42 Conn. 103. 

2. The Legislature has power to tax residents of the State on debts due tg 
them from non-residents, secured by mortgage of lands without the State. 
(Foster, J., dissenting.) — Kirtland v. Hotchkiss, 42 Conn. 426. : 

3. Property was ‘‘exempted’’ by statute ‘‘ from taxation for ten years 
from and after the 1st of December, 1859.’’ Held, that the property was ex- 
empt from taxes for 1860, due and payable after said lst December, though 
assessed before ; and consequently was liable to taxes for 1870, assessed before 
Dec. 1, 1869, but not payable till after that date. — Southern Hotel Co. v. St. 
Louis County Court, 62 Mo. 134. 

4. By statute, commissioners of sewers were authorized to assess the cost of 
sewers on lands benefited thereby, in such proportions as they should think 
just and equitable. Held, that no valid assessment could be laid under the 
statute for want of any rule by which it might be apportioned. — State v. 
Commissioners of Streets, 9 Vroom, 190. 

5. Where an assessment has been set aside by a court, one who has paid it, 
though voluntarily, may maintain an action to recover it back. — Mayor, &c. 
of Jersey City v. Riker, 9 Vroom, 225. 

6. Personal estate was given by will to A. and others in common. The 
executors, with the assent of A., invested part of the estate in land ; afterwards 
A. died, and by will gave all her share in the estate to B., an alien. The execu- 
tors settled their accounts, and divided the whole estate among those entitled, 
B. receiving all his share in personalty. The United States claimed of him a 
‘* succession tax ’’ in respect of that part of A.’s estate which was invested in 
land. Held, (1) that such tax was not a “direct tax *’ within the meaning of 
the Constitution, and therefore that the law imposing it was constitutional; 
(2) that B. was liable to the tax, although the property was converted from 
real to personal before he actually received it; (3) that. having received the 
equivalent of the real estate, he was estopped to say that the devise of it to 
him was void, by reason of alienage. — Scholey v. Rew, 23 Wall. 331. 

7. By the law of Kansas, property is taxable to the person who holds it on 
the Ist of March. A resident of that State, having a large balance at a bank, 
on Feb. 28 drew it all out in legal-tender notes, exempt from taxation, re- 
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turned the notes in a sealed parcel to the bank as a special deposit, and on 
March 3 took them out again and deposited them on his current account. 
Being taxed on the deposit, he filed his bill for an injunction to restrain the 
collection of the tax. Held, that equity would not aid him ; quere, whether 
he had a remedy at law. — Mitchell vy. Commissioners of Leavenworth County, 91 
U. 8S. 206. 

See Agent; ConstiruTIonAL Law, 2; FraAups, STATUTE or, 2; 
MunicipaL CorpoRATION, 1; SALE, 3. 


Tenper. — See Sar, 2 


TRAVERSE. 

Assumpsit by a corporation to recover a subscription to its capital stock. 
Plea, that defendant had cancelled his subscription by virtue of an agreement 
giving him liberty to do so, made with plaintiff at the time of subscribing, 
Replication, de injuria. Held bad, (1) because the plea was a denial of the 
contract declared on, and not an excuse for its breach ; (2) because the plea 


set up an authority derived from the plaintiff. — Ruckman vy. Ridgefield Park 
R.R. Co., 9 Vroom, 98. 
Trespass. —See DamaGes, 4; MASTER AND SERVANT. 


Trust. 

Property was given on trust to pay the income to A., provided that, if he 
should become bankrupt, his interest should cease ; and in that case the 
trustees were empowered, at their discretion, ‘* but without its being obligatory 
upon them,’’ to pay to, or apply to, the use of him or his family, the income 
to which he would have been entitled if the forfeiture had not happened; and 
the trustees were in like words empowered at any time to transfer to A. half 
of the principal trust-fund. Held, that on A.’s bankruptcy his assignee had 
no claim on the trust-fund. — Nichols v. Eaton, 91 U. 8. 716. 

See CorporaTion, 3; Evipence, 5. 


TrusTEE Process. — See ForeEiGN ATTACHMENT. 
Vires.—See Nationa Bank, 1. 


USAGE. 


Evidence is admissible to prove a custom, that, upon a sale of berries in bags 
by sample, the sample represents the average quality of the entire lot, and not 
the average quality of the amount contained in each bag taken separately. 
— Schnitzer v. Oriental Print Works, 114 Mass. 123. 

See Sax, 1. 
Usury. —See Nationa Bank, 2; REPEAL. 
VARIANCE. — See Contract, 2. 
Venpor AND Purcuaser.— See Auction; Contract, 2; DAMAGEs 3; 
Fraups, STATUTE oF, 2. 


VERDICT. 
A criminal prosecution, after plea of not guilty, was submitted to the court, 
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without a jury, for decision upon an agreed statement of facts; and the court 

found for the prisoner, and gave judgment accordingly in his favor. On 

appeal, held that the finding was equivalent to a verdict of not guilty, and 

that the Supreme Court could not reverse the judgment, though the agreed 

facts showed that the prisoner was guilty. — Olathe v. Adams, 15 Kans. 391. 
See InpicTMENT, 3; New TRIAL. 


Vestep INTEREST. 

A wife insured her husband’s life for a sum payable to herself, or, in case 
she should die before her husband, to their children. Jeld, that a child 
dying before either of his parents had a vested interest, which passed to his 
representatives, in the proceeds of the insurance. — Continental Life Ins. Co. 
v. Palmer, 42 Conn. 60. 

AND VorpABLe. — See MisNoMER. 


VorTer. 

A foreign-born infant came to this country as a member of the family of 
his reputed father, whose wife was the infant’s mother, and who was after- 
wards naturalized. On the infant’s coming of age, Held that his right to vote 
could not be impeached on the ground that he was illegitimate, and not really 
the son of his reputed father. — Dale v. Jrwin, 78 Il. 171. 

See Bripery; INDICTMENT, 3. 


WAGER. 
All wagers are unlawful in Massachusetts. — Love v. Harvey, 114 Mass. 80. 
See IntEGAL Contract, 1. 
Waiver. — See MISTAKE. 
War. — See PARTNERSHIP. 


WARRANTY. 

It seems, that, in Missouri, if tenant by the curtesy conveys in fee with 
warranty, his heirs are bound by the warranty to the extent of assets received 
by descent from him. — Miller v. Bledsoe, 61 Mo. 96. 

Way. — See ConstitutTionaL Law, State, 1; EAsEMENT, 2; MunicrpaL 
CorporaTIon, 3. 


Writ. 

By the law of California, an instrument wholly in the testator’s writing is 
valid as a will, though not witnessed. A woman in her last sickness wrote, 
signed, and delivered, to the person to whom it was addressed, a note, as 
follows: ‘‘ I wish to give you my watch, two shawls, and also 35,000." Held, 
that extrinsic evidence was admissible to show that this paper was meant as a 
testamentary disposition; and that, on proof by such evidence, it might be 
admitted to probate. — Clarke v. Ransom, 50 Cal. 595. 

See Cuarity; Donatio Causa Mortis; Evipence, 5; Revocation. 


WITNEss. 
The court made an order excluding all witnesses in a case from the court- 
room, except while testifying. A witness, without the procurement of the 
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party calling him, violated the order. Held, that it was error to refuse to 
permit him to testify, but that the jury might properly take his conduct into 
account in considering his credibility. — Davenport v. Ogg, 15 Kans. 363. 

See ConstiruTionaL Law, Stare, 6; EvipEncer, 3. 


Worps. 
** Any Process in any Civil Action.’? —See Contempt. 
** Commercial Brokers.’? — See AGENT. 
‘* Direct Tax.’? —See Tax, 6. 
‘* Exempted from Taxation from and after the first of December.’ — See Tax, 3. 
** For Collection.’”? —See Butt or Lavine. 
Wholesale Dealers.’? — See AGENT. 
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A Treatise on the Law of Evidence. By Simon GREENLEAF, LL.D., Emeritus 
Professor of Law in Harvard University. Thirteenth Edition. Carefully 
revised, with large additions, by Joun Witper May, Author of ‘“ The 
Law of Insurance,’’ &c. Boston: Little, Brown, & Co. 1876. Vol. I. 
THe general character of Greenleaf’s Evidence as an authority and text- 

book is now too well fixed to demand any extended comment. In America 
it has become a legal hornbook, and has been used as such by more of the 
lawyers now practising in the United States than any other single author, 
excepting, of course, Blackstone and Kent. Nor has it been considered to so 
great an extent as those more general works a text-book for students. It is 
also a vade mecum to which the nisi prius lawyer constantly has reference, 
during the trial of causes in court. Its usefulness is attested by an increasing 
popularity during thirty-four years, in which period thirteen editions have 
been required. 

As Artemas Ward once characteristically said, ‘*‘ A joke, now and then, 
looks well in a comic paper;’’ and although Greenleaf’s Evidence may not be, 
in modern parlance, a philosophical work, it has the rare advantage of occa- 
sionally, nay frequently, furnishing the reader who consults it with a state- 
ment of or a reference to just what he wants. This is the result of several 
causes. Simon Greenleaf, its author, was a man of learning for his day, and 
also a man of experience in the trial of cases. After practising law in the 
courts of Massachusetts, of which Commonwealth he was a native, upon the 
organization of Maine as a separate sovereignty he became the first reporter 
of decisions for that state, and during a period of a dozen years published the 
nine volumes of reports which bear his name, and sustain his reputation as 
an accurate stater of legal principles and decisions. He appears to have been 
employed in many of the most important causes determined, and was un- 
doubtedly familiar, as a reporter must be, with the whole common law of his 
time. We remember an anecdote illustrating his keenness as a practitioner, 
which may be of some interest, though we do not vouch for its truth. At the 
time he was practising in Portland, Me., every lawyer brought all his smaller 
cases by writs returnable before some one justice of the peace, who, as may 
be supposed, was well inclined to the plaintiff’s side in such cases. General 
Fessenden, Greenleaf’s associate and friend at the bar, had brought such a 
case before his favorite justice, in Cumberland County, about a dozen miles 
from Portland; and it was arranged between him and Mr. Greenleaf, who was 
employed to defend, that they should drive out together in a chaise to the 
place of trial, try the cause, and return together. The trial took all day; and 
late in the afternoon the justice decided the case in favor of the defendant, 
saying, that ‘‘ on the whole the plaintiff had not sustained the burden of proof.”’ 
After driving towards home in silence for some miles, General Fessenden said: 
‘* Greenleaf, that was a very clear case for the plaintiff, and that Justice never 
decided a case against me before: I don’t understand it.”? ‘+ Well,’’ said 
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Greenleaf, ‘during the intermission for dinner I took occasion to say to the 
magistrate that I was very much struck with his manner of conducting a 
case, and, as I brought a large number of actions, I would like to purchase a 
quire of his writs; and,’’ he added, taking the writs from under the seat of 
the chaise, ‘*if you wish these writs, Fessenden, I’ll turn them over to 
you!”? 

This fable teaches that Mr. Greenleaf was supposed to know the weak side 
of human nature. 

In 1833 he became professor of law in Harvard University. He was the 
associate of Joseph Story, between whom and Mr. Greenleaf there grew up a 
lasting friendship, and the strongest sympathy in the work in which both were 
engaged. Finding that a text-book was needed, adapted, as Starkie and 
Phillips were not, to the use of American students at law, Mr. Greenleaf 
united that object with the production of a work which should be of use to 
the profession. And this, the result of his efforts, has stood the test of time, 
and has so far rescued his reputation from the oblivion which few lawyers 
escape. It is true, he amused his leisure hours by publishing a lively work, 
entitled ‘* Overruled, Denied, and Doubted Decisions and Dicta,’’ which, we 
imagine, is seldom referred to, inasmuch as all decisions are now overruled, 
denied, or doubted, somewhere; and also published ‘* An Examination of the 
Testimony of the Four Evangelists, by the rules of Evidence as administered 
in Courts of Justice, with an Account of the Trial of Jesus,’’ a fantastical effort 
to support his own faith and to reduce Pontius Pilate to order, with numerous 
references to his own work on Evidence, which serves to illustrate the bent of 
his mind. He is, also, known by his edition of Cruise’s ** Digest of the Law 
of Real Property,’’ and is said by ‘‘ the Mythologists ’’ to have introduced the 
power-of-sale clause into mortgages; but for this fruitful source of litigation 
he does not seem to have received any testimonial from his ungrateful brethren. 
And as the grab mortgage is not yet adopted in Maine, and exists in England 
and in most of the United States, we are inclined to think it must have been 
a contemporaneous discovery in several places — Crescit in orbe dolus. While 
Mr. Greenleaf knew what students wanted, he also knew the wants of the bar, 
and his Treatise on Evidence is, no doubt, his best work. 

Evidence is defined by him, in substance, to include all the means by which 
any alleged matter of fact (the subject of investigation) is established or dis- 
proved; and he proceeds first to consider what things courts will, of them- 
selves, take notice of without proof. Thus his practical sense, if not philosophy, 
is shown at the outset, by an attempt at least to make his book symmetrical, and 
at the same time to disembarrass himself of a most mixed question. 

As illustrated by Mr. May’s notes, this is an amusing branch of evidence, 
and deserves a moment’s notice. It includes the methods of establishing 
in courts of justice all those things which there is no possible means of prov- 
ing; and, generally, when your adversary is trying vainly to prove something 
which ‘* no fellow can find out,’’ the court starts up and proves it for him 
conclusively, not brooking in these matters any contradiction whatsoever. 
For instance, the venerable court is supposed to know all past facts, from the 
earliest dawn of history, say from Herodotus down! No: not all facts; because 
it appears that the court has to refresh its memory on these subjects from 
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writers, as it does to guide its judgment upon matters of law by reports; 
and it cannot refresh its memory from living historians, but only from deceased 
authors of reputation. 

Therefore, we remember once, when we offered to prove a certain proclama- 
tion of General Butler’s, issued at New Orleans, by Parton’s life of that warrior, 
and Moore’s ‘* Rebellion Record,’’ this authority was promptly rejected by a 
court which might have ruled, upon the authority of Goldsmith’s ‘+ History of 
Greece ’’ (as first written), that there was a battle between Alexander the Great 
and Montezuma. The court’s knowledge, however, is not limited by history, 
but extends to the domain of fable; and when some slanderer alleged of a lady 
that ‘‘her friends had realized the fable of the frozen snake,’’ the court 
nodded, as Mr. Weller did when the *+ sum about the nails in the horses 
shoes *? was alluded to, and said, that the fable of Phedrus was well known to 
society. 12 Ad. & El. nN. s. 624. Courts differ, too, in what they know. The 
Supreme Court of the United States judicially knows that the Mississippi 
River is affected, at New Orleans, by the tide; but the Supreme Court of 
Texas does not admit that ‘* New Orleans, La..’’ means New Orleans in 
Louisiana, but would doubtless take notice that it was not in Texas!! 

The courts, if you will show them an old Farmer’s Almanac, will rule 
that the 4th of July, 1840, came on Thursday; but it has never been held that 
the court knows (or that there is any way of proving) that Havana is within 
the Tropics. It is reported that Lord Mansfield and a jury found Mauritius 
to be one of the East: Indian Islands. And Suffolk juries (in a case against 
an insurance company) have been induced by Mr. Choate to find that Smyrna 
is a European port. In some cases, the courts are very knowing. They 
know how long is an ordinary voyage by steamer across the Atlantic: how 
far two places are apart in the ordinary route of travel; and, not knowing how 
much land is within certain described courses and distances, they know (in 
Alabama at least) the nature of, and how lotteries are managed. Mr. May 
says, very pertinently, that there is not much consistency in the cases, and that 
possibly this may result from the fact that different judges may assume that 
what is, or is not, known to them, is, or is not, generally known. 

But what can one say of the portion of the book which is now more par- 
ticularly to be noticed, — we mean the part performed by Mr. May. In the 
first place, Mr. May has added nearly one thousand cases, without adding much 
to the size of the work. These appear in the notes. The original text is 
restored, as it should be. The notes of other annotators are condensed, and 
removed from the text, Judge Redfield’s notes being marked R. The head- 
ings of chapters are discarded, and large type, convenient catchwords, sub- 
stituted at the beginning of each of the sections into which the work is as 
heretofore divided, and to which sections the figures in the index refer. The 
book is handsome, and the text clear. We have had occasion before to speak 
of Mr. May’s work, upon ** The Law of Insurance,”’ as thorough, intelligent, 
and discriminating; and, from reading the notes upon some chapters of this 
work, we think, upon further use, the research will be found to be thorough, 
the cases well selected, and the generally very brief and terse statements of 
the foot-notes sufficient for the practitioner, while the text alone should be read 
by the student. In making some tests of the notes, we find Mr. May has not 
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always cited the latest or highest authorities. For instance, under sect. 450, 
in which the doctrine that the expression of hostility to the prisoner by a wit- 
ness for the prosecution may be shown on cross-examination, it is said, ‘* The 
like inquiry may be made in a civil action; and, if the witness denies the fact, 
he may be contradicted by other witnesses.’”” Mr. May does not cite for the 
latter proposition Day vy. Stickney, 14 Allen, 255, which is a civil case, and, 
we believe, the leading decision in Massachusetts upon the point, but the case 
of Commonwealth v. Byron, 14 Gray, 31, which is a criminal case. 

Again : we notice that so weighty an authority as the Supreme Court of the 
United States has not been referred to upon this question. In the chapter on 
the number of witnesses required to establish certain classes of facts, we find Mr. 
Greenleaf, in sect. 460 a, Usage of trade, says, ** It has also been held, that the 
testimony of one witness alone is not sufficient to establish any usage of trade 
of which all dealers in that particular line are bound to take notice, and are 
presumed to be informed.’’ This is stated rather doubtingly, we think, by the 
author, upon the authority of a dictum in Wood vy. Hickok, 2 Wend. 501.- 
Mr. May points out that the other cases cited by Mr. Greenleaf do not sup- 
port the proposition. Certainly Parrott v. Thacher, 9 Pick. 426, also cited 
by Mr. Greenleaf, does not, as it merely holds that one witness to a usage con- 
tradicted by another equally credible witness, where other witnesses could be 
obtained, does not prove such usage. This dictum, that more than one wit- 
ness is necessary to prove usage of trade, however, seems to have been care- 
lessly sanctioned in the opinion of the Supreme Court of Massachusetts, in 
Boardman y. Spooner, 13 Allen, 359, Foster, J.; but we think that the matter 
is set at rest by the decision of the Supreme Court of the United States hold- 
ing the contrary in Robinson v. United States, 13 Wall. 366. This case holds 
that only one witness is needed to prove a usage. Mr. May does not cite 
Boardman v. Spooner, nor the decision of the Supreme Court of the United 
States. This is a matter of some importance; we think Mr. May should 
have seen the case in Wallace. This matter of proving usage is one of most 
frequent occurrence in courts, as resort to it is so often had to support a fail- 
ing cause. The courts may well hold that the fact, that credible persons in 
the trade differ, shows that no such usage exists, — i.e. that it is not ‘‘ general, 
well known, certain,’’ &c., — but that the fact of a usage must be proved by 
more than one witness, is as absurd as the rule of the canon law, that the 
incontinence of a cardinal must be established by the testimony of at least 
seven eye-witnesses. ‘This rule as to cardinals seems effectually to protect those 
gentlemen, unless, as Mr. Choate suggested in the Dalton case, one should 
‘* select the broad pulpit-stair at an ordination meeting.’’ The absurdity of 

‘ requiring a plurality of witnesses except in cases of treason, perjury, &c., is 
illustrated in a case in Mr. May’s note, p. 305, in which a husband, having, 
with a female servant, found his wife with her paramour, recovered before a 
jury £500 damages of the latter; but in the Ecclesiastical Court was refused a 
divorce, which was prayed for upon the same evidence. 

We believe it is the rule in the courts of Turkey, and of most Eastern 
countries, that every fact must be proved by at least two witnesses; but this 
being plainly impossible in a great many cases, by a fiction of the Turkish 
law, an official witness instructed as to the fact is allowed to be employed to 
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corroborate the real witness. Sir William Montague, when he was ambassa- 
dor to the Sublime Porte, mentions this fact in a letter, and also that he found 
the official witnesses so much more reliable than the actual witnesses, that he 
latterly had employed official witnesses altogether. It seems that the Turkish 
law in some respects is wiser than ours, in that, having raised an absurd difli- 
culty, it has provided a fiction by which the difficulty is overcome. 

As we look over a portion of this book, we are forcibly reminded of the 
shifting character of the law and of learning, fast growing obsolete even in 
such matters as methods of proof. About fifty pages of the work are occupied 
with discussions of interest as affecting the competency of witnesses, which 
the statutes of the United States and of many States have now made a dead 
letter. Indeed, it is probable that before the century ¢loses no common-law 
tribunals will exclude witnesses on account of interest, except witnesses to 
wills, or those who allege their own fraud, or such as are excluded by positive 
statute on account of public policy. 


A Treatise on the Pleadings in Suits in the Court of Chancery, by English Bill. 
By Joun Mitrorp, Esq. (the late Lord Redesdale). With the Notes of 
GEORGE JEREMY, Esq., and additional Notes by Josian W. Smita. Sup- 
plemented by an Introduction; Dissertations on Parties to Suits in Equity; 
Pleadings in Suits in Equity; Practice in Suits in Equity; with Forms of 
Procedure in Equity, and Notes; and the Practice in Equity of the United 
States Courts. By Samuet Tyier, LL.D. Pp. 757. New York: Baker, 
Voorhis, & Co. 1876. 

In the Preface, Mr. Tyler says: ‘‘ So I simply, in the course of my duties 
as a teacher of equity, have reproduced the work of Mitford, supplemented 
by treatises which I trust make it a work on pleadings in equity, adequate to 
the requirements of instruction at the present time; and have added to ita 
treatise on practice in equity, with sufficient forms, so as to make the volume 
a guide both to the student and the practitioner through the whole course of 
equity procedure.’’ ‘* The whole volume is prepared in accordance with the 
dictum of Lord Mansfield, in 3 Doug. 332: ‘ The law does not consist of par- 
ticular cases, but of general principles, which are illustrated and explained by 
those cases.’ The present style of editing books, by overloading them with 
vast accumulations of references to cases, makes them rather indexes than 
treatises, and unfits them for books of instruction. I have used the last 
English edition of Mitford, by Josiah W. Smith. While I have retained all 
the notes and references by Jeremy, I have left out far the larger part of those 
by Smith, as altogether unsuited to my purpose, consisting as they do of a digest 
of cases on Parties, and references to the modified English practice, of no 
authority in this country. I have added some marginal notes and references 
of my own to the treatise of Mitford.’? The volume contains an Introduction, 
of fifteen pages; a chapter on Parties to Suits in Equity, of forty pages; an 
one on Pleadings in Suits in Equity, of thirty-nine pages; Mitford's treatise, 
of three hundred and twenty-three pages; a chapter on Practice in Suits in 
Equity, of eighty-three pages; Forms, of one hundred and thirty-six pages: 
and an Appendix, containing three acts of Congress, forms of process of the 
Supreme Court of the United States, the Rules of the Supreme Court of the 
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United States, and the Rules of Practice for the courts of equity of the United 
States: with Indexes to the different parts. There is no table of cases. It 
will be seen, from this statement, that this is a made-up book: made up, how- 
ever, intelligently, and to accomplish a particular purpose, which is, to teach 
the old English system of equity pleading and practice as the foundation of 
the equity pleading and practice in the United States. Few American cases 
are cited; and none of them is a very recent case. Mr. Tyler has added to 
the notes of Jeremy a few English cases on parties aud practice; but they are 
all, we think, more than twenty years old. It is, therefore, of set purpose, as 
he indicates in his preface, that he does not notice the modifications in the 
English practice, which have been made so largely during the last twenty-five 
years. His intention is to present the general principles of pleadings and 
practice in equity, as established in England, before the changes made in 
and since 1852, as the foundation of the American system of equity pro- 
cedure. From this, which is the same system in force in England at the date 
of the Declaration of Independence and at the date of the adoption of the 
Constitution of the United States, the student can easily trace historically 
the system of equity pleading and practice in force in any State, as well as 
the equity practice of the courts of the United States, which is nniform 
throughout the country. 

There is no question that Mitford’s is the best treatise on equity pleadings 
for the purpose of instruction in general principles; and for this purpose it 
is far better in the form in which it appears here, than annotated to death 
by all sorts of cases relating to details. Books of reference in the nature of 
digests are valuable only as they contain all the authoritative cases on tho 
subject, stated and arranged in the best manner; but the great books of the 
law are not digests, and they are best read entire, in the form in which they 
were written. 

The additions by Mr. Tyler, on Practice and on Pleading, are well written, 
but are not elaborate enough to be valuable for reference. Their utility con- 
sists in giving a student sufficient information of the course of proceedings in - 
a suit in equity, to enable him to understand the application of the principles 
of pleading. The forms appended are not numerous and varied enough to 
supply the place of well-known books of equity precedents, but they are well 
adapted to explain and illustrate the text. The rules of the Supreme Court 
of the United States are mainly foreign matter, and have little connection 
with the rest of the book; and the same is partially true of the rules of 
practice for the courts of equity of the United States. ‘They are not, of course, 
foreign to equity pleading and practice; but rules of court are easily obtain- 
able, and it is hardly worth while to print them in text-books. It is con- 
venient, of course, to study any book on equity pleading, with reference to the 
particular rules of some court; for it gives a sense of reality and definiteness 

the study; and if any rules are to be printed, Mr. Tyler has acted wisely 
in the selection he has made. 

The volume is of little use to lawyers, except to recall to them distinctly 
the leading principles of equity pleading and procedure, which are sometimes 
lost sight of in the examination of a multiplicity of cases; and perhaps a 
frequent recurrence to general principles becomes every year of more im- 
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portance to lawyers in practice. To students it will prove as useful as any 
single text-book on these subjects. 

We notice but one blunder, or perhaps misprint, to wit: ‘* When the 
defence is insufficient, the demurrer is the remedy to test it as a pleading,” 
pp- 91, 92; but a demurrer to a plea or answer in equity is unknown. 

The title of the book, ‘* Mitford’s and Tyler’s Pleadings and Practice in 
Equity,’’ does no injustice to the living. The portions by Mr. Tyler, al- 
though substantial additions, have nothing new or difficult in them; and are 
not of such a character, either in extent or kind, as to deserve very great praise 
for being well done. They merely give such information in regard to parties 
and the course of proceeding in equity as a student needs in order to under- 
stand the nature and purpose of equity proceedings. 


Massachusetts Reports. XIX. Cases argued and determined in the 
Supreme Judicial Court of Massachusetts. October, 1875—March, 1576. 
Joun Larurop, Reporter. Boston: H. O. Houghton & Co., Corner 
Beacon and Somerset Streets. 1876. 

Tuts volume treads close on the heels of its predecessor, and contains the 
cases decided between Oct. 1, 1875, and April 1, 1876. The decisions pos- 
sess, therefore, a contemporary interest, often lacking in volumes published 
under the old system of the Massachusetts reporters. 

Mr. Lathrop’s work is in the main well done, and the faults which we 
have taken occasion to criticise before are less conspicuous. His head-notes, 
however, would be better if a little more pains were taken to condense them 
and to avoid repetition. Thus, in Commonwealth v. Tolliver, p. 312, it seems 
useless to repeat at the beginning of each of the four paragraphs in the head- 
note the words, ‘‘ On the trial of an indictment for robbery;’’ and even more 
striking is the head-note in Connecticut Trust Co. vy. Melendy, p. 449, which 
is divided into three paragraphs, each beginning, ‘‘ In an action upon a prom- 
issory note against the maker, it appeared that, after the note matured, an 
arrangement was made by which a new note for the same amount was given, 
signed by the indorsers of the note in suit, and the issue was, whether 
the new note was given in payment of the note in suit, or as collateral 
security for it.’’ It certainly cannot be necessary to state three times in 
the head-note what the court found it necessary to state only once in the 
opinion. 

Hall v. Ripley, p. 135, Commonwealth vy. Butland, p. 317, and Watkins 
v. Bowers, p. 383, afford conspicuous examples of the same fault, which is 
perhaps the more noticeable because Mr. Lathrop’s reports are naturally com- 
pared with the volumes so lately published by Mr. Green, who possessed a rare 
power of clear and condensed statement. In some instances, also, the reporter 
gives in one paragraph the general principle which the case establishes, and 
in the next states the case and the decision. This is generally a mere re- 
petition, which should be avoided by omitting the statement of the general 
principle. 

In other respects there is little to criticise in the reporter's work. Oc- 
casionally we are inclined to question his judgment in reference to the 
insertion or omission of a counsel’s argument; but in this matter the discretion 
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of the reporter is even more absolute than the judicial discretion, which we are 
taught to suppose confined by certain shadowy limits. Certainly it is more 
difficult to lay down rules for its guidance. Parker vy. Parker, p. 478, how- 
ever, is a case where omission has been carried so far as to make it im- 
possible to determine either what question the parties desired to present, 
upon what grounds they rested their case, or what the court in fact decided, 
It is difficult to believe that executors, who had neither real nor personal 
estate to distribute, would ask instructions from the eourt as to the method 
of distributing it; or, if executors were foolish enough under such circum- 
stances to ask for instructions, that the case would be reserved by a single 
justice for the consideration of the full court: yet both of these things appar- 
ently were done in Parker y. Parker. The argument of the counsel for the 
petitioners, if printed, could hardly fail to make the case more intelligible. 
We have pointed out these examples of Mr. Lathrop’s faults, not from any 
ungracious desire to criticise, but in the hope of making better what is already 
good. 

The volume begins with the carefully argued and considered case of The 
Old South Society vy. Crocker, in which the question of what is necessary to 
make a gift a public charity was presented and discussed with an exhaustive 
fidelity, which will make the case a leading authority. 

Fowler v. Pickering, p. 33, a case of little importance in itself, is rendered 
worthy of remark by the beautifully clear opinion of the late Mr. Justice 
Wells. It is a model of judicial style; and in a very few words corrects an 
error into which courts have often fallen, where evidence of a usage has 
been offered. The plaintiff, a pilot, sought to recover for certain services, on the 
ground of a usage to pay for them, well known in the port where they were 
rendered. The presiding judge instructed the jury, that, if they found the 
usage proven, they must find for the plaintiff. The ultimate fact to be proved 
was, that the defendant did promise to pay for the plaintiff’s services: a usage 
to pay for them, if proved, was a fact from which the jury might infer such a 
promise; but they were not bound to infer it. Whether the promise was made 
was still a question of fact; and so the court holds. 

In Spurr vy. Scoville, 3 Cush. 578, the court decided that it could not en- 
force the specific performance of a contract to sell land in Massachusetts, 
where the defendant was not a resident of the State, and was not subject to 
its jurisdiction. In Felch v. Hooper, p. 52, the plaintiff under a bond for a deed 
of certain land, and with the permission of the obligor, entered thereon and built 
a house. He paid a certain sum on the delivery of the bond, and tendered the 
balance of the purchase-money to the obligor at the time designated in the bond 
for its payment; but the latter refused to execute the deed. To a bill in equity 
brought to enforce the conveyance, the defendants, who were not and never 
had been residents of Massachusetts, demurred, on the ground that the court 
had no jurisdiction. The court, however, held that the land was charged with 
an implied trust in the plaintiff’s favor, and that under Gen. St. c. 100, 
sec. 15, it could appoint a trustee to make the conveyance, in order to carry out 
the trust. The opinion recognizes the well-established doctrine in equity, 
‘+ that from the time a valid contract for the sale of land is made, that which 
ought to have been done is treated, as between the parties, as already done: 
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and the seller and his representatives, and subsequent purchasers from him 
with notice, will be held as trustees for the purchaser, for the purpose of 
affording the latter a remedy against the estate.’’ If the making of the valid 
contract charges the land with a trust in favor of the purchaser, it will not be 
difficult, under the doctrine of this case, to enforce specific performance of such 
a contract against a non-resident; and the authority of Spurr v. Scoville is 
essentially impaired. 

Martin vy. Tapley, p. 116, is a curious case, and contains an interesting 
discussion as to the position and rights of the counsel for a deceased party, as 
amicus curie. The opinion of the Chief Justice seems conclusive; but we 
cannot help sympathizing with the amicus curi@ in his struggles to excite a 
reciprocal regard in the breast of the court. 

In Norton v. Boston, p. 194, the court again decides that it has no jurisdic- 
tion in equity to restrain the sale of land for non-payment of an illegal tax, 
because the land-owner can either allow the sale to proceed, assured that, if the 
tax is illegal, no title will pass, or can pay the tax under protest and recover 
the amount by suit. It is too late to disturb the rule now so well established; 
but it has always seemed to us, in regard to the first alternative, that a court 
of equity, which will remove a cloud upon a title, has at least an equal right 
to prevent the title from being clouded; and, in regard to the second, that the 
remedy which the court suggests is only effectual if the land-owner has the 
money to pay the tax, which the court has no right to presume. A man is 
bound, perhaps, to have money enough to pay his just debts; but he is not 
bound to have enough to pay illegal exactions; and to a poor man, the owner 
of an estate already mortgaged, so that he can no longer use it as security, and 
having no other property, the remedy which the court suggests must seem 
more plain than adequate. ‘This is no imaginary hardship. When, as is not 
uncommonly the case with betterment assessments, the tax amounts to many 
thousand dollars, the difficulty is very real; and the owner of an estate, who 
must either allow it to be sold, with the risk of losing it if the assessment is 
held legal, or pay a sum of money which he has not got and cannot raise, is 
placed in an awkward dilemma. 

In Foote v. Hartford Insurance Company, p. 259, the owner of a mortgaged 
estate insured it by a policy payable in case of loss to the mortgagee. Subse- 
quently he released his interest to the mortgagee, taking back a bond to 
reconvey upon payment of the mortgage debt, which was not recorded, the 
mortgagor remaining in possession. The policy contained a clause rendering 
it void, ‘‘if any change takes place in the title or possession of the property.”’ 
In a suit on the policy, the court held that it was avoided by the release, on — 
the ground that, under Gen. St. c. 89, sec. 15, the legal effect of the abso- 
lute conveyance was not affected by the unrecorded defeasance. As the real 
ownership and the actual possession of the property insured remained un- 
changed, and the risk was in no wise increased, this seems a strict construc- 
tion. The case of Tomlinson v. Monmouth Ins. Co.,47 Me. 232, is cited by the 
court as sustaining the decision. The later case of Smithy. Monmouth Ins. Co., 
50 Me. 96, which held that such a transaction did not avoid the policy, 
although the defeasance was not recorded till nearly two years after the loss, is 
not referred to. Nor is it Holbrook v. American Ins. Co., 1 Curtis, C. C. 193, 
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mentioned, which is an authority against the court’s position. We regret 
that in this case the arguments of counsel, or at least the authorities cited, 
were not printed by the reporter. 

In Ela vy. Cockshott, p. 416, a rule is laid down which will somewhat astonish 

the Bar. In this case, the defendant’s counsel presented written prayers for 
instructions at the close of the arguments and before the charge. ‘The judge 
refused to read them, but informed the counsel that at the close of the charge 
he might call the judge’s attention to any point not covered by it, or to which 
he objected. At the close of the charge, the counsel, instead of following the 
judge’s suggestion, again presented and read his prayers; but the judge re- 
fused to give them, and disallowed the counsel’s exceptions to his refusal. 
Upon this statement the court says, and we quote from the opinion: ‘* Before 
the argument, it was the right of the defendant by his counsel to present re- 
quests for instructions, and to have them examined by the judge, and passed 
upon at some time before the jury retired. After the arguments were con- 
cluded, the counsel has no right to address the court or jury upon the law or 
the facts of the case, except by leave of the presiding judge.’ The rule thus 
enunciated is certainly not contained in any statute or rule of court, and is, 
we venture to say, in direct conflict with the long-established practice in every 
county in the Commonwealth. A counsel often hears a theory of the case ad- 
vanced in his opponent’s argument, which is wholly new to him, or a claim 
made as to the law, which seems clearly erroneous, and which he could hardly 
have anticipated. If he cannot call the court’s attention to it, and pray for ap- 
propriate instructions after the argument, his client’s rights may be put in 
serious jeopardy. Again: if a judge omits to cover a point, the simplest and 
best way of calling his attention to it is by presenting a written prayer for the 
proper instruction at the close of the charge. In this way all danger of error 
and uncertainty, as well as the confusion produced in the minds of a jury by 
oral discussion between court and counsel, are avoided. There must be this right 
to address the court after the charge to supply omissions or correct errors; and 
upon what principle or for what reason the right to present written prayers at 
the close of the arguments and before the charge is denied, we cannot under- 
stand. Then only is the case fully made up, and the claims of both sides fully 
presented ; and then errors and omissions in the charge can be prevented, which, 
after the charge, can with difficulty be corrected. To require counsel to 
prepare such prayers before the argument is impracticable, both because the 
case is not fully shaped till the testimony is concluded, after which and before 
the arguments there may be no time to draw the requests which are needed 
in a complicated case, and because, till the position of the other side is stated 
in argument, it is impossible to anticipate every point upon which the jury 
may require instruction. 

There are other interesting cases which invite discussion; but we have 
already yielded unduly to temptation, and must refer our readers to the 
decisions themselves for not a few curious points, which we are unable to 
mention. 

A supplement to the volume contains the proceedings of the Bar at the 
meetings held in honor of Mr. Justice Metcalf and Mr. Justice Wells. 
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Essays in Anglo-Saxon Law. Boston: Little, Brown, & Co.; London: Mac- 

millan & Co. 1876. 8vo. pp. xii, 392. 

TueseE five essays, the work of Messrs. Henry Adams, H. Cabot Lodge, 
Ernest Young, and J. Laurence Laughlin, whose researches have been 
conducted with mutual aid, and under Mr. Adams’s general supervision, 
are remarkable in the first place for their entire and almost polemical 
renunciation of English models, and for their adoption not only of German 
methods, but of the authority and opinions of the now dominant German 
school. The views of Kemble, Sir Henry Maine, Stubbs, or Freeman, 
are rarely mentioned, except to be set aside; while Sohm, Maurer, Heusler, 
and Laband, are deferentially cited on every other page. This is due, we 
presume, to the influence of Mr. Adams, and is as it should be; for, without 
acquiring German exactness in details, it is vain for other nations to hope to 
surpass them by the mere force of historical imagination or philosophic in- 
sight. All scientific study nowadays is microscopic, even the study of history; 
and broad generalizations may depend at last on the reading of a text as well 
as on the structure of a fibre. The book before us shows a more minute and 
painful scrutiny of the obscure sources of Anglo-Saxon law than we are 
accustomed to see in English writings upon such subjects: more, we believe 
we may say, than any parallel English work we know. The ideas are no 
doubt German, but the material] has been worked over in a very useful and 
effective way. : 

Mr. Adams leads off with an essay on the Anglo-Saxon courts, in which 
the doctrines of Sohm’s Altdeutsche Reichs- und Gerichtsverfassung are applied 
to the materials furnished by the Anglo-Saxon laws and charters. Sohm 
argues that the German state, as we first know it, was a political unit, exercising 
the powers of sovereignty; and that it had but one subdivision, — the hun- 
dred, —the members of which, assembled under the presidency of their 
tunginus, constituted the primitive and democratic court of law. Mr. Adams 
finds ample evidence of the Hundred Court in the Anglo-Saxon sources. But, he 
says, the primitive German state was territorial, and the hundred was a territo- 
rial district; and the difficulty is to prove that there was such a district in Eng- 
land corresponding to the court. It is to be found, however, in the regio of Bede, 
and the other early writers, whom Dr. Schmid had supposed to give no 
countenance to its existence. But just as the territories, which afterwards 
took their names from the independent populations mentioned by Tacitus, be- 
came in time the subdivisions of an empire, so, in England, the state of the 
seventh century became the shire of the tenth, and the shire of the seventh be- 
came the hundred of the tenth. Alfred, although he may have introduced the 
name “ hundred,” did not create the thing. The meeting of the old principality 
becomes the shire court, and the highest court is the witan of the new kingdom. 
There is, however, no appeal; no jurisdiction of the king outside the court; no 
such dissolution of the stiff barbarisms of the folk law as took place on the 
Continent, through the gradually extended administration of a more liberal 
system on the part of the crown. But it may be asked, What part did the 
jurisdiction of the Manor Courts play in this simple scheme of administration? 
Mr. Adams replies, that the Manor Court did not in fact exist as a part of the 
recognized legal machinery until towards the end of the tenth century, when, 


et 
d, 
h 
e 
- 


828 BOOK NOTICES. 
under the influence of Norman ideas, jurisdiction came to be regarded as 
property, and the subject of royal grant. Dr. Schmid and Konrad Maurer 
agree that séen, one of the ordinary incidents of the later grants, occurs most 
frequently in the sense of jurisdiction after the approach of Norman times; 
and the latter says that there is little direct proof of private jurisdictions before 
the reign of Cnut. Mr. Ada» goes farther, and not only denies that any 
passage in the laws or charters earlier than Edward the Confessor warrants 
that interpretation of sdécn, but rejects the arguments of the German authori- 
ties, that the thing at least existed long before. The date of private jurisdictions 
is one of the oldest controversies in the law, and cannot be discussed in a 
paragritph. It may be true that the Manor Courts were not recognized as a 
part of the system of public administration until the period fixed by Mr. 
Adams; and that is all his argument requires. He does not seem to us, how- 
ever, to have controverted Maurer’s opinion with conclusive success. It strikes 
us as a more reasonable hypothesis that the jurisdiction of the Manors was 
originally confined to dependants, who had no standing in the Hundred Courts, 
and that it was afterwards extended to freemen, —in a word, that it was a 
gradual growth, — than that it was suddenly created in consequence of a change 
from the definite conception, that all jurisdiction emanated from the democratic 
state, to another equally definite, that it was the private property of the king. 
We may mention, in addition to the arguments of the German writers, that 
we find in the Norman books that the sokeman, who was the suitor of the Manor 
Court in manors of ancient demesne, and who was excused from inquests out- 
side the manor, was a freeman, holding by villein tenure. But lands held by 
villein tenure were lands originally held by unfree persons, whose status, becom- 
ing impressed upon the land, was assumed pro hac vice by subsequent free 
purchasers, with its attendant duties and exemptions. With regard to the his- 
tory of the word ‘‘ sécn,’’ and its various meanings, Mr. Adams is in substantial 
accord with the Germans; but, for the question before us, the later definitions, 
such as that in LL. Edw. Conf. 22, and the use of the same word in the 
Northern sources, are not so wholly devoid of import as to deserve no mention. 

Mr. Lodge handles the more familiar subject of land law. Want of space 
forbids our giving more than a hint at the contents of this very intelligent 
article. Land, he says, might be book, or not book, — the latter including 
the family, common, and folk lands; and he makes the valuable suggestion, 
which is easily forgotten, but is most important to remember, that land 
might have several characters at once. Thus, A. may hold folkland; a 
dependant community may hire of him, — and each member of the community 
will hold his share as laen. The laen land being, as is shown elsewhere, not 
a term of years, but a quasi estate for life, whether booked or unbooked, and, 
in the latter case, a portion either of the folkland or of the utland of the 
lord. Bookland (treated last) is simply, of course, land conveyed by the 
written instruments introduced by the church, of which the main fact to be 
noted is the strict adhesion to the terms and conditions of the book. The 
early traces of mortgages, wills, &c., we can do no more than allude to. 

Of the unbooked Jand, we find the house and curtilage the private property 
of the family as early as Tacitus, and inalienable beyond the limits of the 
family, except by the consent of all concerned. Mr. Lodge thinks that 
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the intent of LL. Alfred, Ch. 41, forbidding a sale of bookland out of the 
family, if such a sale was forbidden by the original grant, was to cause book- 
land which had passed through one genegation to be treated as family land. We 

should have thought that this was precisely what the law sought to prevent; 

and that it showed not only that family land was beginning to be alienated as 

individual property, but also a tendency to treat bookland, granted subject 

to the same restrictions, in the same way. The law, as we understand it, 

enacted that (although the old customary restriction on family lands had become 

obsolete) the similar express restrictions of a deed were to be respected, — 

an interpretation which Mr. Lodge would repudiate, on the ground that the 

conditions of a book needed no legislative confirmation. 

The folkland, as is well known, was the originally unoccupied land, which 
became national property, subject to the control of the king and witan; and it 
is thought that this alone at first bore the burden of taxation proper, as dis- 
tinguished from the personal trinoda necessitas, which was imposed on every 
freeman. It is also thought that the characteristic of an estate of folkland 
was that it reverted to the state on the death of the grantee, like the Carlo- 
vingian benefice. Laens of folkland have been alluded to above. The folk- 
land was ultimately appropriated first by large, then by small, holders; and 
what remained at the time of the Conquest reappears as terra regis. 

Family law is next treated by Mr. Young, in a very interesting way. He 
divides his subject into the maegth and the household. The former included 
all ‘* who have common blood with each other or with a third, originating in 
lawful marriage.’’ The order of succession, the duty of protection and right 
to wergeld, may be passed over here, as the maegth disappeared at an early 
date. The Family is a more important subject. The first point to note is 
the denial of Sir Henry Maine’s assumption, that the remains of a patria potes- 
tas may be traced in the German family. The notion in vogue on the Conti- 
nent thirty years ago that the mundium, in its primitive form, in any way 
resembled a patria potestas, has been given up, we believe, by the best authori- 
ties. There was no system of agnatic relationship upon which such a power 
must depend. Indeed, as has been often suggested, there are indications in 
Cesar and Tacitus that a system of kinship through females only had not been 
wholly forgotten when they wrote; although, it should be added, a similar 
system has been adduced to account for some of the earlier phases of Greek and 
Roman history. 

After a statement of the powers which the father did possess, we come to 
the instructive discussion of marriage. The German marriage first appears 
in the form of a sale; and we may suggest that the fact, that the price paid 
was fixed and conventional, does not seem to raise a serious doubt that the 
transaction was originally in substance that of which it retained the form. 

The weotuma, or price paid the guardian of the woman at betrothal, gave 
the future husband aright to the woman as against third persons, although 
the bargain was not performed on her side until the subsequent marriage. 
Later, the man also postponed performance to the time of the marriage, giving 
earnest instead of paying the price when betrothed. Moreover, the sum, when 
paid, is now to go to the wife. The old morning-gift to the wife, and the 

weotuma, which formerly went to her guardian, were merged in the betrothal 


as 
er 
st 
8; 
re 
y 
8 
a 


330 BOOK NOTICES. 


deed, and became the dower ad ostium ecclesia of Norman times. Both this 
and the next essay dwell somewhat more than is necessary upon a fact which 
has the sanction of Sohm, that the early German sale was effectual to pass 
title before a delivery or performance on the part of the seller, as in the above 
instance. This seems to be done with implicit adoption of Sir H. Maine’s 
suggestion, that contract sprang out of sale at Rome in that way. It must 
not be forgotten that there is a limit to historical explanation, as it is called. 
Some things (the origin of the notion of property, for instance) receive more 
light from an analysis of human nature. It may be doubted whether contract 
is not of this sort; and if historical first forms, rather than explanations, are to 
be sought, a pretty good argument could be made for competing cases; e.g., 
that of hostages, who have softened down into the sureties of modern times. 
The last and longest essay is that on Legal Procedure, by Mr. Laughlin. It 
deals with the part of the law which throws the clearest light on early institu- 
tions, and yet which has received the least attention from English writers. 
It collects and arranges a thousand minute facts, and extracts inferences from 
the most difficult sources. It must be admitted that the subject requires a 
more experienced hand. Things which a lawyer would state,clearly, are made 
obscure for want of a proper terminology; and the reader will hardly finish the 
piece without a feeling that the Germans are clumsy and weak, as compared 
with the English, in bold and sober generalization. On the whole, however, 
this was the most laborious and difficult undertaking in the book; and Mr. 
Laughlin has done a piece of work for which future students will not fail to be 
grateful. The forms of procedure which are successively taken up are these: 
1. Debt. 2. Action for movables, (a) voluntarily parted with, (4) involunta- 
rily parted with. 3. Action for land. 4. Criminal procedure. The action for 
debt connects itself with the executive procedure explained by Sohm, not 
without obscurity of language, in his ** Procedure of the Salic Law.’’ This pro- 
cedure seems to show the first intervention of public power to give form and 
moderation to the self-redress of an extra-legal condition. The plaintiff con- 
ducted the summons, and, after obtaining the sanction of the court, himself 
collected the claim, without being put to prove it. Even in the Anglo-Saxon 
procedure the court did not adjudicate upon the evidence as in modern times, 
but, if the plaintiff had complied with all the requisite forms, simply determined 
the nature of the oath which the defendant must take to clear himself. It is this 
oath, we presume, which survived into modern times as the wager of law. 
The action for movables voluntarily parted with did not lie against any 
but the original receiver, —a principle, by the way, to be found in force as 
late as Henry VII., with regard to a wrongful sale by a bailee. Y. B. 21 
I. VII. 39. The action for movables involuntarily parted with was deemed so 
indivisibly connected with the trespass of the taking, that it was only allowed 
to the person deprived of possession. The owner who had intrusted his 
property to a bailee could not sue, but the bailee was the proper plaintiff. A 
guilty defendant not only had to give up the property, but to pay a fine for 
his theft; and the defence might be directed to the escape from one or both of 
these. The details, as well as the discussion of vouching to warranty, we must 
omit. But we interrupt the author to mention the remarkable fact, that there 
is evidence that the community witnesses to sales mentioned by him are a later 
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development of the originally necessary assent of the kin. The procedure for 
land differed from the procedure for movables, in the fact that, for instance, 
if a vendor of land, before delivery, sold it again, the first purchaser could 
sue the second, and was not compelled to look to his vendor. It is thought that 
the modern contradictory procedure originated with this form of action, from 
the circumstance that a plaintiff, having a title, by deed, might prevent the 
defendant from simply swearing to his right of possession, by proving his char- 
ter. The order of procedure in different cases next commented on at great 
length seems to be in great part referable to the nature of the issue developed 
by the pleadings. 

The criminal process has undergone three stages: First, when most offences 
were followed by outlawry; next, when for many of the above a fixed com- 
position could be paid, with outlawry as an alternative; last, the period of true 
punishments. ‘The Anglo-Saxon law was in the transition period. 

We wish we could give more than this meagre sketch of a book we have 
studied with care and profit; but we must leave it, with the remark, that such 
monographs as these prepare the ground for a truly philosophical history of the 
law, and that, without such a history, the foundations of jurisprudence will 
never be perfectly secure. 


Leading Cases done into English, by an Apprentice of Lincoln’s Inn. Second 
Edition. London: McMillan & Co. 1876. 


WE have before us a little book of only sixty-four pages, containing twelve 
poems of various lengths and styles, each of them devoted to the versification 
of one of the well-known leading cases of the courts of Great Britain. The 
subject-matter of these poems, and their uniform excellence, however, negative 
the idea at once that they are the work of the ‘‘ idle apprentice.’’ We find 
our old acquaintances, Coggs v. Bernard, Manhy v. Scott, The Six Carpenters’ 
Case, Scott v. Sheppard, and many others, translated into poetry, the style of 
the verse selected with an apt reference to the peculiar character of each case. 
It is difficult at first to recognize our old friends in their new disguise; and 
we, for the first time, were enabled to read them all with pleasure and amuse- 
ment. And, in reflecting upon their singular transformation, we are impressed 
with the feeling, that this little book is little only in its outward appearance, 
and that it contains a great idea. It is, in fact, the germ-cell, so to speak, of 
a new system of legal education. It is the beginning of a new era. 

Let us explain what we mean. It is a well-known fact, that very young 
lawyers —the sucking Chief Justices, as they are sometimes called — often 
experience great difficulty at first in taking hold and in grasping the great 
principles of the common law. The fault must necessarily belong to the 
present system of teaching. It cannot be in the learner; for it is a historical 
fact, that many of the greatest luminaries of the law have experienced this 
difficulty. Lord Eldon nearly deserted the law, to accept the position of 
recorder in a small provincial town; and our own great Daniel, in his youth, 
was so perplexed and discouraged by the study of Coke on Littleton, that he 
was obliged to lay it aside in disgust, and take up some lighter reading. 
He, though naturally no poet, had a glimpse of that new system which we 
now purpose to advocate; and, in a letter to his friend Bingham, dated Jan. 
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19, 1806, he makes this suggestion: ‘‘ If the legislature will but put our writs 
into a poetical and musical form, it will certainly be the most harmonious 
thing they ever did.”? He thereupon put into verse a writ which he was then 
filling out in his little country-office. It ran as follows; viz. :— 


“ All good sheriffs in the land, 
We command, 
That forthwith you arrest John Dyer, 
Esquire, 
If in your precinct you can find him, 
And bind him.” 


We have no doubt that he would have actively pursued this idea, if he had 
not been occupied in after life by other, perhaps more pressing, duties. 

Then, again, it cannot be denied that the mental exercise of writing 
poetry is one which tends to produce a precision of thought and language, 
and great accuracy and conciseness inthe description of facts. Any of our 
readers who have endeavored to make a metrical version of the Psalms will 
bear witness to the truth of these statements. 

Moreover, it is a familiar truth that rhymes have been used as the 
principal feature of all mnemonic systems, from time immemorial. Having 
in mind, therefore, these three objects, — 1st, To make the study of the law 
attractive, nay, even seductive, to the young of both sexes; 2d, To foster 
habits of accuracy and conciseness in statements of the law, in the mem- 
bers of the court, and the profession generally; and, 3d, To assist the public, 
and especially the profession, to remember what the decisions of the Supreme 
Court are, — we desire to offer a plan, by means of which these highly desira- 
ble ends can be attained; and, in so doing this, we modestly disclaim the 
merit due to the discoverer of a great truth. Daniel Webster, in his poeti- 
cal writ; the efforts of other great jurists, which occur to every one of our 
readers; and the industrious apprentice, in the work before us, — have all pro- 
vided finger-posts, to guide us on the way to the great result. We hold our- 
selves merely the office of advocates, and, as such, request the thoughtful 
attention of the profession. What the times demand, what the profession 
requires, is a poetical reporter of the decisions of the Supreme Court. Per- 
haps the suggestion will be made, that it would be much better to have, at 
least, one member of the Bench itself a poet; and that the other members 
could do the necessary and useful work of making the decisions, while the 
poet could make them beautiful. We admit fully the truth of this suggest- 
ion; but let us make haste slowly. We cannot spare, at present, the services 
of any of the worthy occupants of the Bench; and we fear that they are too 
old to begin to poetize now. But we can easily have a poetical reporter 
now; and, when the next vacancy occurs upon the Bench, we can bring the 
requisite pressure to bear upon the appointing power, and secure our de- 
sideratum. 

We heartily wish that we were younger ourselves, and had the ability to 
fill the position of such a reporter. But we are too old; and, as the proverb 


says, to the old for advice, to the young for action: Non possumus versificari. 
We wish it were not so. 
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Let, then, the reporter begin at once to practise his new profession, and 
give us at least the rescripts, as they come down from the Supreme Court, 
aptly clothed in the robes of poetry. For instance, take the collected wisdom 
of the court in the matter of woman’s right to office, could it not be briefly 
expressed thus? — 

“Woman ! thy mission is to please : 
Not to be justice of the peace ; 
Content with what the laws allow, — 
A school-committee woman, thou!” 
Opinion of Justices, 106 Mass. 604. 


There is the whole matter in a nut-shell, which any child can crack! What 
a saving of time! how easy to remember! how melodious! 

It cannot be claimed, with any regard to truth, that there are no proper 
materials for poetry in the reports. Even a careless perusal of them will 
show that they actually teem with subjects for poetry. All the cases exhibit 
human nature in some one of its different aspects, and some of them present 
great and dramatic situations. Some, of course, would tax the powers of an 
inexperienced reporter, but many are of such a character that they would 
almost propria motu burst into song and metre. 

Take the long struggle of fallen man and woman, upon the slippery 
sidewalks of the cities, to obtain reparation for their sufferings. The un- 
successful attempts might properly be put into some elegiac measure; but 
when, after years of failure, there arose a new reformer, a second Luther, 
who discovered that ridges of snow were actionable defects for which towns 
were liable, who succeeded in finding the ridges and in obtaining a verdict 
for a fall thereon, would not the tale of his success be fitly expressed in light 
and flowing lyrics, not wholly unmindful, however, of the gravity of the event? 
We offer, modestly, the following example of how it might be done: — 


“In Worcester, when the sun was low, 
Trodden in ridges lay the snow; 
Across the walk he tried to go, 

But fell, tho’ walking carefully. 


“Had Luther seen another sight, 
Of sidewalk smooth with ice that night, 
Without a ridge thereon, he might 
Have suffered, without remedy. 


“The court this plain distinction draw : 
‘When ice and snow, by natural law, 
Are slippery found before your door, 
You fall, — the town’s not liable. 


“*But when by man they’re trodden down 
In ridges, or an icy crown, 
You, falling then, can sue the town, 
And get your heavy damages.’” 
Luther v. Worcester, 97 Mass. 272. 
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We do not claim, ourselves, to be the possessors of the divine afflatus. As we 
have already stated, we do not intend to run for the office, nor be counted into it; 
and we do not wish to have our motives misunderstood. We merely offer a few 
humble examples, which, perhaps, can serve also as a warning to the coming 
man. 

We all know that the great struggle of woman in this country for her 
so-called rights has been fought on various battle-fields, with unvarying suc- 
cess. We do not propose now to discuss the legal or moral aspects of these 
claims. We refer only to accomplished facts, which are but too well known. 
It has been shown that woman has but to demand it, and all that man has 
is hers. It has been said that we are living over a voleano. How that is, 
we shall not attempt to say. We know, however, that at the appearance of 
a slight smoke, or the gentlest rumble, man, the tyrant, has at once given up, 
one after the other, his most cherished and immemorial rights. He was 
forced, at first, to give up to woman all her own property, after being forced 
to endow her in marriage with all of his. He then was obliged to allow her 
to become a doctor; to be responsible for her own contracts and torts; and to 
sell or give away her own property; and now, finally, he has had to forego the 
sacred right of physical correction. We fear, moreover, that the fight is not 
yet over, and that it is but a question of time as to when woman will vote, 
and be governor, and judge, in name as well as in fact. The following battle- 
hymn attempts to commemorate, or rather report, the facts of the last painful 
defeat of man, in his futile attempt to escape the penalties of manslaughter, 
by pleading that he had, at common law, the right to beat his wife for in- 


solence and drunkenness. It is necessarily in the narrative form, and is 
written, as might be expected, from the victor’s point of view. 


Hugh McAfee, of Boston town, 
Claimed, that, at common law, 

He had the right, when she was drunk, 
To beat his wife therefor. 

As a defence, he claimed it, 

Upon his trial day, 

And swore his wife was insolent, 

And, when he struck, he never meant 
To take her life away. 


Then out spake Reuben Chapman, 
Chief justice of the court : 

“To every woman in this state 
Life may be long or short ; 

But, while I hold this office, 

No woman in this land 

Shall lawfully be beaten 

By her husband’s brutal hand.” 


Hugh McAfee, the husband, was 
Convicted of manslaughter ; 
And thus the everlasting right, 
To every wife and daughter, 
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By brave old Reuben Chapman’s act, 
Was given on that day, 
To get drunk and be insolent, 


Free from a husband’s sway. 
Commonwealth v. McAfee, 108 Mass. 458. 


With this specimen we close this already too long and too discursive re- 
view; though it is hard to do so, with the wealth of subjects for poetic effusion 
before us. We should have liked to lay before our readers a merry rhyme, 
suggested by the case of Commonwealth v. Vermont R.R. Co., 108 Mass. 7, 
based upon the unexpected extinction of a pop-corn boy, by the very railroad 
train in which he had for many years tortured the helpless passengers. 
There are others equally tempting; but we must stop somewhere. We have 
done our duty in bringing the subject before the public. We, though our- 
selves plural, are unfortunately not numerous enough to bring about a reform, 
without external aid. The duty of further work now falls on others. Let 
the reporter look out,—he may be, as he apparently is, sufficiently accom- 
plished for the performance of the prosaic duties of his present office, but, 
if he wishes to be his own successor, let him buy a Gradus ad Parnassum at 
once, and study it faithfully. 


United States Reports. Vols. 91 and 92. Cases argued and adjudged in the 
Supreme Court of the United States, October Term, 1875. Reported by 
WitiraM T. Orro. Vols. I. and II. Boston: Little, Brown, & Co. 1876. 
TuHEsE are the two first volumes of the new series of the Supreme Court 

Reports, and are the first result of the labor of Mr. Otto, the new reporter. 
We have examined them with great satisfaction and pleasure. We were 
hardly prepared for so great an improvement at once in the reports of that 
court. The reporter has carefully avoided the faults of his predecessor; and 
his reports bear the marks of faithful and conscientious work, successfully per- 
formed. The praise which belongs to him is much greater than it would have 
been if he had only to follow an example of good reporting. But we would 
not have it supposed that we are pleased with these merely because they 
are an improvement on former volumes of Supreme Court Reports. On the 
contrary, we think the work, tested by any other standard. is exceedingly 
well done; and these volumes are in themselves highly creditable to the 
reporter. The statements and the head-notes are generally clear and pre- 
cise, and are expressed in simple and accurate language; the head-notes also 
have the merit, not always belonging to head-notes, of being easy to under- 
stand. 

There is but little in Mr. Otto’s work which we should care to see different. 
We are inclined to think that, a little too often, the whole report consists only 
of the judgment of the court. In most of these instances, the court has itself 
undertaken to state the case in the judgment; and it would be hard, under 
such circumstances, to blame the reporter for not trying to do it better himself. 
Still, it might sometimes be done. Taking, for example, Angle v. North 
Western Mutual Life Insurance Co. (vol. 92, p. 330), one or two pages of state- 
ment by the reporter would have made the case much more intelligible to the 
reader than it is made by the seven pages through which the facts are scat- 
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tered in the judgment of the court. Occasionally, in cases brought up by 
writ of error, it is not quite clear at first which of the parties was originally 
plaintiff, and which defendant; and this is a little confusing: the words * plain- 
tiff’’ and ‘* defendant ’’ are themselves so much like algebraic signs, that it is 
desirable that it should be distinctly expressed which is the one and which 
the other, and that they should not be confounded with “ plaintiff-in-error ”’ 
and ‘* defendant-in-error.’? Mr. Otto’s words are generally correct and well 
chosen. We should like, however, to see the word * suit ’’ less frequently 
applied to actions at law. In popular phraseology, all kinds of litigation are 
called suits; but, in strictness, ‘‘ suit ’’? belongs to equity, as ‘‘ action ’’ belongs 
to common law: we never hear of an ‘action in equity,’’ and there is some- 
thing of the same incongruity in the phrase, ‘suit at law.’? We have 
observed in these volumes a few instances of incorrect or slovenly citation of 
cases in the judgments of the court; thus, we find (vol. 91, p. 54) Oates v. 
Turquand cited as in L. R. 2 Ap. Cas. 325, for which the proper citation is 
L. R. 2 H. L. 325; one of the new series of the Law Reports, which began 
with this year, is cited as Appellate Cases, and, when the second volume is pub- 
lished next year, it will be likely to be mistaken for the one above referred to. 
The citation ‘‘ Law Reps., C. P. 1, 1865-66,”’ also occurs. It is to be hoped 
that the reporter does not consider himself bound to publish such citations 
without correction, merely because they come in that form from the court. 
References to ‘Eng. L. & Eq.” are sometimes to be found, but ought 
never to occur: if a case is cited at all, its place in the regular reports should 
be mentioned. 

In noticing the reports of the late reporter, we spoke of the system of naming 
the cases. In this respect, as well as in others, there is a great improvement 
in these volumes. We think, however, that it would be more convenient if 
the cases were all designated by the surnames of the first plaintiff and the 
first defendant, without the use of ‘et al.,’’ to indicate that there are more 
than one, and without mention of the character in which a party sues or is 
sued; for example, we should prefer (in vol. 91, p. 105) Long v. Converse, 
instead of Long et al. v. Converse et al., and (p. 516) Lathrop v. Drake, instead 
of Lathrop, Assignee, v. Drake et al. The abbreviations of the names of parties 
which are corporations, to which we have objected, does not, we believe, occur, 
except in the running titles, where they are sometimes not quite intelligible 
(e.g., Phillips, &c. Const. Co. v. Seymour et al., vol. 91, p. 648). There would 
be no occasion for such abbreviation if the titles of the cases were printed 


in the margin, as they should be, and where it is the most convenient to have - 


them. They were so printed in the time of Wheaton’s Reports; and we see 
no reason why reports now should be inferior in that respect. Probably a 
suggestion from the reporter to the publishers would lead to the desired restora- 
tion. We mention these things, not because we wish to find fault, but 
because we find in Mr. Otto’s work so much excellence and so much care 
to avoid the faults of others, that we think that criticism may usefully descend 
to small details. 

We shall not in this notice undertake to say any thing of the points of law 
determined in the cases reported in these volumes. The most important of 
these cases have been mentioned in the pages of this Review during the past 
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year. It is surprising to observe how many of those reported have very little 
interest or importance on account of the points of law involved, and how many 
others have no interest or importance whatever. Apparently, the restriction 
of appeals to cases involving a large amount of property does not tend to limit 
them to cases involving important points of law. It really seems as if it were 
desirable that a discretion should be exercised in regard to what cases should 
be reported, rather than that the volumes should be filled with so much use- 
less matter. 
These two volumes are entitled ‘‘ United States Reports;’’ and, although 
they are the first of a new series, they are numbered volumes 91 and 92. 
We believe that this title and arrangement were adopted in accordance with 
the wishes of the court, instead of designating the volumes, as heretofore, 
by the name of the reporter, —a practice which was convenient enough as 
regards the reports of the Supreme Court, though it was confusing when 
applied to the numerous State courts. The new title is not objectionable; but 
we are unable to see why these two volumes, which are volumes 1 and 2 of 
a new series, should be numbered 91 and 92. There never were any other 
reports called ‘‘ United States Reports;’’ there never was, and is not now, any 
volume 89 or 90 of such reports. Why, then, should there now be volumes 
91 and 92? There is no convenience in citing a volume of law reports by a 
high number; on the contrary, when a high number was attained, there would 
be a convenience in changing the name, or calling it ‘‘ new series,’’ so as to 
go back to a volume 1, and use small numbers again. As it is, if the plan 
of beginning with volume 91 is persisted in, we shall, in a very few years, be 
citing the volumes by the 100’s, instead of postponing that event for fifty 
years. If, however, it has been determined that this new series shall not 
begin with a volume 1, still we are unable to perceive why it should begin with 
volume 91, in preference to any other number. Before these volumes, there have 
been but eighty-six volumes of regular reports of the decisions of the Supreme 
Court; namely, Cranch, 9; Wheaton, 12; Peters, 16; Howard, 24; Black, 2; 
Wallace, 23. Therefore, if all these had been called United States Reports, 
and had been numbered consecutively from the beginning, Mr. Otto’s first 
volume would have been numbered volume 87. The 17th of Peters was pre- 
pared after he had ceased to be reporter, and belongs to the same time as the 
1st of Howard. If the four volumes of Dallas were counted, they would make 
up the number of previous volumes to 90; but Dallas’s Reports were not 
reports of the Supreme Court of the United States. The first volume contains 
only cases in the courts of Pennsylvania, from 1759 to 1789, before the Su- 
preme Court of the United States was established; the three last volumes are 
reports of cases ‘‘ in the several courts of the United States and Pennsylvania, 
held at the seat of the Federal Government.’’ The cases in the Supreme 
Court of the United States occupy, in volume 2, only pages 399-480; in vol- 
ume 3, pages 1-466; and, in volume 4, pages 1-46. Neither Dallas nor the 
17th of Peters can with any propriety be deemed preceding volumes of a 
series of United States Reports. But, whatever system of naming and num- 
bering is adopted, we must say, that there ought to be only one system. An 
opportunity ought not to be given for citing the same book as 91 U. S. 
and 1 Otto. The lettering of the back of the volume, as well as the title-page, 
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does give this opportunity. A useful substitute for the name and number on 
the second label would be the year of the reports; at the same time, it might 
be well to put on the back the name of the court, instead of the letters S. C. 

The typography and general appearance of these volumes are good, and, 


except in the omission of the marginal titles of the cases, are an improvement 
on any that have gone before. 


vi 
Fraudulent Conveyances. A Treatise upon Conveyances made by Debtors to d 
defraud Creditors. By Ortanpo F. Bump. Second Edition. New 
York : Baker, Voorhis, & Co. 1876. I 
Ir is a melancholy commentary upon the honesty of the business commu- . 
nity in England and in this country, that the materials for a work upon this ; 
subject should exist in such superabundance. We have before us a book of 


some seven hundred and fifty pages, devoted to the consideration of convey- 
ances by debtors to defraud their creditors. That it was written by Mr. 
Bump would apparently be in itself a sufficient guaranty of its thoroughness and 
accuracy. We feel obliged, however, to express our disappointment in the 
author’s treatment, both of his subject and of the profession. His want of 
method in his treatment of the former, and the constant repetitions, both in 
the text and notes, — the same cases being not uncommonly cited as many as 
ten, and sometimes as many as seventeen, times, —are serious blemishes in 
the work. Some of this repetition is undoubtedly due to the fact that many 
of the decisions cover more than one point; but too often it seems to be a 
careless waste of time and space. We notice, also, so great a diffuseness in 
the style, and the print is of so unusual a size, that we cannot help feeling 
that the work is intentionally made larger than is necessary. We may do the 
author injustice in this respect; but the professional man is now so nearly 
crushed by the mere weight of authorities, that we must protest against even 
the appearance of this evil. We know it is given but to few authors to be as 
concise and as accurate as the late Judge Metcalf; but, surely, some effort 
can be made to imitate him. 

The most serious difficulties of such a work as the one before us are, in 
reality, the unsettled condition of the law itself, and the uncertainty arising 
from conflicting decisions. The author, in his preface, fully acknowledges 
this difficulty, and disarms criticism by his candid confession that, owing to 
the great diversity of judicial decisions, he cannot and does not pretend to 
say exactly what the law is. He proposes simply ‘‘ to present to the reader a 
theory of the law in the text, and to cite all the authorities, so that each prac- - 
titioner can tell at a glance whether any proposition is accepted in his own 
State.’? He further tells the reader that he does not expect that his views 
will be adopted by the courts, which are fallible, and confesses his own ‘ fal- 
libility.”” We cannot, with politeness, do less than agree with him. 

The value of a work written upon such a plan depends almost wholly upon 
the care and thoroughness with which the author has selected his authorities 
from among the decisions of the highest courts in the different States. In look- 
ing through the cases quoted from those of the Supreme Court of Massachusetts, 
we are somewhat surprised to find that such a leading and well-known case 
as that of Winchester v. Clark, reported in 12 Allen, 605, is not noticed in the 
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volume, though we find that of Winchester v. Charter, reported in 102 Mass. 


Any relation which gives rise to confidence, though not a badge of fraud, 
strengthens the presumption that may arise from other circumstances, and 
serves to elucidate and explain or give color to the transaction.’? This is a 
sample brick of the stately edifice. We protest, in the name of a suffering 
profession, against such inflictions. 

In an appendix, the author adds three cases from the Year Books (kindly 
translated for the benefit of the profession), and the statutes of Great Britain 
and of all the United States where statutes upon the subject of fraudulent 
conveyances have been enacted, printed in extenso. This is mere ‘* padding,” 
and it is worse than useless to encumber a work of this class with statutes of 
various States, which are constantly changing from year to year. 

The index to the book is not a good one, and shows marks of great haste 
on the part of the compiler. The mechanical execution of the work is ad- 
mirable. 


on 
‘ight 272, cited many times. 
C. We look in vain for a clear and accurate statement of the present condition 
and, of the law with reference to that most common case of a voluntary settlement 
nent of his property by a husband upon his wife, for the purpose of defrauding his 
creditors. We find in his whole treatment of this subject of voluntary con- 
veyances, that the author has shown in an unusua! degree the characteristic 
8 to diffuseness of the book. 
yew In Smith v. Vodges, 2 Otto, 183, — which case, as reported in 13 Bankrupt 
Register, is cited by the author, — Judge Swayne says: ‘‘ To defeat a settle- 
nu- ment made by a husband upon his wife, it must be intended to defraud exist- 
his ing creditors, or creditors whose rights are expected shortly to supervene, or 
of creditors whose rights may and do so supervene, the settler purposing to throw 
oy. the hazards of business in which he is about to engage upon others, instead 
fr. of honestly holding his means subject to the chance of those adverse results to 
nd which all business enterprises are liable.”’ . 
he We have here the law in a nut-shell. Mr. Bump has devoted some thirty 
of pages to this subject, and yet has not given us so explicit nor so complete a 
in description of the actual state of the law. 
2S As an example of Mr. Bump’s diffuseness of style, we quote the following 
n passage from Chapter IV., upon ‘* Badges of Fraud,’’ p. 54: ‘+ Relationship 
y is not a badge of fraud. [Mr. Bump cites twelve cases to establish this state- 
a ment!] Fraud, however, is generally accompanied with a secret trust; and 
n hence the debtor must usually select a person in whom he can repose a secret 
zr confidence. The sentiments of affection commonly generate this confidence, 
2 and often prompt relatives to provide for each other at the expense of just 
, creditors. They are the persons with whom a secret trust is likely to exist. 


An Introduction to the Principles of Morals and Legislation. By JEREMY 

BenTHAM, Esq., M.A., &c. Oxford: At the Clarendon Press. 1876. 

Ir the publishers had anticipated a very extensive sale for this book, it is 
probable that they would have felt able to afford to give it a better dress. 
The paper, type, and binding are flattered if they are called indifferently 
good. But we fear that the booksellers are not to blame in this matter, and 
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are probably quite right in assuming that it is not safe to make a volume of 
Bentham’s philosophy a financial luxury. It is the poor students who buy, 
read, digest, and interpret the wisdom of the distinguished sage. In good 
truth, it must be admitted that Bentham sadly needs an interpreter. How- 
ever well he thought, he certainly wrote but poorly; and, if he mastered philo- 
sophical science, it was more than he could ever do for the English language. 
More involved, incomprehensible sentences never fell from the lips of the 
possessed Pythoness; and the really great difficulty in studying Bentham is 
not so much to comprehend and appreciate his ideas, as to discover and drag 
them forth from the obscure recesses of his phraseology. This lack of lucidity 
in expression seems more peculiar in view of the directly contrary habit of 
his mind in other and more substantial matters. For the chief value of Ben- 
tham’s teachings lies in their practical, plain sense; and his doctrines are, for 
the most part, as clear as they are profound. 

The foundation of Bentham’s philosophy is honesty, in thought, in word, 
and in fact. His mission was against deception, falsehood, humbug of every 
name and nature, and wheresoever it could be found. His was a downright 
sturdy mind, which needed not to have the rough edges and hard corners of 
facts smoothed and concealed. The pugilism of the ideal John Bull had got 
into his intellect. His enunciations of truth have such a solid air about them, 
that it seems as if they must have the qualities of solids, and possess a real 
length, breadth, and thickness. He builds or destroys an argument by fitting 
together or removing these logical cubes. As may be imagined of a man of 
such habits of thought, he is always in pursuit of some substantial and useful 
end. Reasoning and abstract investigation are not, with him, keen and in- 
genious weapons of fence, wherewith, by his display of adroitness, he may 
dazzle admiring throngs, and be urged to teach his clever passes to a few zeal- 
ous disciples. The real improvement of the condition of mankind is always 
his purpose. He tries every idea and thought by the touchstones of fact and 
usefulness. It was this stern and rigid destruction of sham which made him 
so great an innovator and improver amid the older school of thinkers. Their 
clever technicalities and tricks of words were like cobwebs before his stiff 
and bristling broom. He deserves the distinguished praise of having taught 
abstract thinkers, philosophers, and such like, how to do real good to their 
fellow-men. 

Mr. Mill calls Bentham the ‘‘ great questioner of things established,’”’ and 
says, that, if ‘‘ the hardiest innovation is no longer scouted because it is an in- 
novation, — establishments no longer considered sacred because they are estab- 
lishments, — it will be found that those who have accustomed the public mind 
to these ideas have learnt them in Bentham’s school, and that the assault on 
ancient institutions has been and is carried on for the most part with his weap- 
ons.’? The ‘field of practical abuses ’’ was his peculiar province, and his 
function was to ‘‘ carry the warfare against absurdity into things practical.” 
But, greatly as Mill admired Bentham, he has yet applied to him some of the 
severest criticism to which Bentham was ever subjected. What he says of 
him amounts, simply, to this: that Bentham was one-half of a giant. Had 
it not been for this unfortunate deficiency of the dimidium ipsius, so to speak, 
Bentham would have been altogether the biggest giant that the world has 
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seen since the days of Plato, — perhaps might even have rivalled, in modern 
times, that noble antique. The truth is, that Bentham was accurate, but not 
comprehensive; that, with the materials furnished by his own mind, he could 
work admirably, but he could derive no assistance from the labors of other 
minds. He was altogether devoid of imagination; knew “ little of human 
feelings,’’ and “ still less of the influences by which those feelings are formed.”’ 
He could draw a conclusion from his premises very correctly, and in such 
shape as to be of practical service; but his ‘‘ general conception of human 
nature and life furnished him with an unusual slender stock of premises.” 

It cannot be denied that admirers and followers of Bentham are perpetually 
vexed by his failures and deficiencies. When he is great, he is so very great 
that they adore him; when he is small, he is so very smal] that their hearts 
ache with dread lest the world at large should measure him by his deficien- 
cies. He wrote much which his disciples would be glad to have had him burn 
in the original manuscript. The book before us is, however, not of this de- 
scription. Of all that he wrote, it is, perhaps, the most valuable, most prac- 
tically useful, and most worthy of preservation. As every cultivated man 
must know and read something of Bentham, it is fortunate that this volume 
is again upon the booksellers’ shelves, since it is, by all means, the best to 
read among his writings. 


A Treatise on the Law of Fixtures. By Marsuatt D. Ewer. Chicago : 
Callaghan & Co. 1876. 


THERE is, perhaps, no branch of law which is to-day so unsettled, and in 


which the decisions are so conflicting, as the Law of Fixtures; the conflict 
arising not so much from the ever-varying circumstances of the cases pre- 
sented, as from different interpretations of the word jiztures, and consequent 
different constructions of law applicable to the subject. 

So numerous are the decisions, and so utterly inconsistent and confused 
do they seem, that it is possible to find authorities to support either side of 
almost any given case; and he would be a bold man who should attempt from 
the heterogeneous mass of cases to deduce any fixed rule for universal guid- 
ance. Such an attempt was made by Archibald Brown, in his Rule of the 
Law of Fixtures, so called; though to ascertain exactly what this rule is, with 
its numerous divisions and subdivisions, its elements and subsidiary ele- 
ments, and its exceptions, would require more time than a lawyer in active 
practice would care to devote to the subject. 

This is the only recent text-book upon the law of fixtures. In the third 
edition, many of the American cases are cited, but not always with accuracy, 
and the book is by no means exhaustive. The subject, moreover, is treated 
in so argumentative and theoretical a manner, as to make the work of little 
value in practice. 

The book before us, we doubt not, will prove an addition to the literature 
of this subject, equally welcome to the student and the practitioner. 

Mr. Ewell, whom we do not know except as the author of an excellent 
compilation of cases on Infancy, Coverture, and Idiocy, recently published, 
has given us a model text-book. At a time when the ill-arranged and inac- 
curate results of hasty labor, often second-hand, are so frequently placed upon 
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the market, under the name of text-books, to the profit of the author rather 
than the profession, it is a pleasure to meet with a treatise so exhaustive in 
citations, and displaying such thorough and careful reading of the cases. 

The date of each decision is given throughout the text and notes, and in 
the table of cases, —an example it would be well for the profession to follow 
in the preparation of briefs. In citing an English case, each report in which 
it is found is given. We should judge there were almost no inaccuracies 
of citation. Bliss v. Whitney, 9 Allen, 114, is cited on page 93 as 19 Allen, 
114, — clearly a typographical error, since the case is cited correctly on pages 77 
and 139. Rex y. St. Nicholas, 1 T. R. 723, n., is stated in the table and on 
page 36 as decided in 1782, on page 377 as in 1787, and on page 376 as in 
1873. The case appears to have been decided in 1783; the last error is a 
misprint, and the others arise from taking the wrong date in the margin of 
the original report. 

We mention these trivialities because they are the result of a careful test 
of a large number of citations, taken at random throughout the book, and 
prove how accurately the work is done. The cases commented upon in the 
text as leading are selected with much discrimination, and are those well 
known to the profession, and of acknowledged authority. There are a few 
chapters of little value to the lawyer of to-day, but which could not well 
have been omitted, perhaps, in a thorough presentation of the subject. 

From a publisher’s point of view,—in index, paper, type, margin, and 
binding, matters of no small importance, — the book is all that can be desired. 

Mr. Ewell’s treatise will prove an excellent text-book for the student, but 
especially useful to the practising lawyer, as a full and well-arranged com- 
pilation of cases too numerous and complicated for hasty research; it supplies 
a long-felt want, and will itself doubtless become a fixture. 


Cases argued and determined in the Circuit and District Courts of the United 
States for the Seventh Judicial Circuit. By Jostan H. BisseExu, of the 
Chicago Bar, Official Reporter. Vol. VI. 1874-1876. Chicago: Cal- 
laghan & Co. 1576. 

Mr. Bissett prints in this volume more decisions, in proportion to the 
number of cases, than his previous fashion of reporting had led us to expect. 
If we mistake not, there are only three charges to juries here reported. We 
have read the volume with care, and find it of more than ordinary interest and 
importance. In the matter of reporting, Mr. Bissell does creditable work, and 
in no instance crowds matter into a case for the mere purpose of book- 
making. If he will permit the criticism, we should say, that a little more 
pains to shorten and condense the head-notes, and to omit all that are not 
essential, would place him high on the list of good reporters. 

Among the reported cases we notice In Re National. Life Ins. Co., p. 35, 
which holds that the amendment of Feb. 3, 1873, of the Bankrupt Law 
(U. S. Rev. Stats., sect. 5123), does not oust the jurisdiction of the bank- 
ruptcy courts over a corporation of which the State courts had appointed a 
receiver. 

Pereles v. City of Watertown, p. 79, holds that the legislature are not the 
sole judges of what is a reasonable time, within which to limit the bringing 
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of actions on causes of action that have already accrued, and that their 
discretion in that regard is subject to review by the courts. It is accordingly 
held, in this case, that an act of the Wisconsin legislature, limiting the time 
for bringing actions on municipal bonds to one year, so far as it applies to 
such bonds issued before its passage for negotiation in a foreign market, 
is unreasonable and unconstitutional. 

In The Chicago & Northwestern R.R. Co. v. The Chicago &§ Pacific R.R. 
Co., p. 219, the court entertain a bill for an injunction brought by a consoli- 
dated corporation chartered by the States of Wisconsin and Illinois, against 
an Illinois corporation, and assert the power of a court of equity to prohibit 
a newly chartered railroad company from crossing an established one at grade, 
in the absence of any clear declaration of the legislature as to the mode of 
crossing, although it has been the policy of the legislature to permit, in most 
instances, grade crossings. 

In United States v. Rindskopf, p. 259, we find this instructive head-note: 
‘* Many cases cited and commented upon.” 

In Warren v. Wisconsin Valley R.R. Co., p. 425, the court hold jurisdiction 
over a suit for the assessment of damages caused by taking land for railroad 
purposes, in which the plaintiff, a non-resident land-owner, had removed his 
appeal from the commissioners’ assessment of his damages from the State to 
the United States court; Hopkins, J., saying, in the opinion, that such a pro- 
ceeding is a suit of a civil nature, in which a judgment may be rendered which 
concludes the parties, and that the remedies of the United States jurisdiction 
cannot be abridged or controlled by State legislation. 

In Hartford Fire Ins. Co. v. Doyle, p. 461, the facts were these: The Wis- 
consin statute of March 14, 1870, providing that every non-resident insurance 
corporation should agree, as a condition of doing business in that State, not 
to remove cases to the Federal court for trial, was held unconstitutional by the 
Supreme Court of the United States, 20 Wall. 445. By a statute of April 
5, 1872, it was made the duty of the Secretary of State of Wisconsin to revoke 
the license to do business in the State of any company that violated that agree- 
ment. Held, on a bill for an injunction against the Secretary of State to pre- 
vent the cancellation of plaintiff’s license, that it could not be supposed that 
the State intended to annul a license, or prevent a company from doing business 
within its borders, except for the violation of some legal duty; and that, as the 
original statute had fallen, all the added penalties must fall with it. So an 
injunction against the Secretary of State was ordered. 

In re Sutherland, p. 526, decides that a certificate of membership in the 
Chicago Board of Trade, which had a market value of some $500, but which 
only entitled its purchaser to membership on the approval of two-thirds of the 
directors after ten days’ notice, was not assets of the proprietor that would 
pass to his assignee in bankruptcy. 


A Treatise on the Law of Damages. By GrorGe W. Fiecp, Author of ‘* A 
Treatise on the Powers, Duties, and Liabilities of County and Township 
Officers.” Des Moines, Iowa: Mills & Co. 1876. 


We have been pleasurably disappointed in our perusal of this volume; for 
we had expected to find in it either a jejune digest of cases, or a discussion, in 
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the fashion of many modern law-books, of the elementary principles of the 
subject, suited rather for the use of students than for the profession. And 
we felt that our anticipations of the work could hardly be unjust to the 
author, from our belief that he could not have expected to supersede Mr. 
Sedgwick’s work, and that, therefore, his treatise must have had a very different 
scope from that. 

We believe, however, that, while the work will be found useful to the prac- 
tising lawyer, from its logical arrangement and accurate citation of cases, it 
may serve in some degree a purpose even higher. It is essentially a book of 
American law, for, though the English cases are often cited and discussed, it 
is almost invariably upon subjects where the courts of different States are in 
conflict; and, as a book of American law, pointing out the differences in the 
reasonings of our various courts, and tracing as fully as possible the steps 
leading to these results, we think it will be valuable in its influence toward 
unanimity in judicial opinion among the courts of different States. 

With courts of last resort in forty States, — all of which are daily adding to 
the common law of our country, and all of which are, ostensibly at least, 
engaged in the furtherance of justice, — it is eminently desirable that all should 
agree, as nearly as possible, in the principles by which the problems presented 
to them are to be solved, in order that they may co-operate as much as possi- 
ble, and aid each other in reaching their results. 

In the investigation of a point of law, novel in one’s own State, it is dis- 
tressing to find in all the other States only two decisions upon it, and these 
diametrically opposite to each other; and yet we believe that similar experi- 
ences are familiar to every practising lawyer. There are, of course, many 
questions decided in every court of appeal, which are so close, that the judg- 
ment may be as well one way as the other; but these are usually only questions 
of practice, of but little importance beyond the State in which they are 
decided, and beyond these there seems no good reason why, upon broad ques- 
tions, there should be so much diversity of judicial opinion. 

Laymen are fond of ridiculing the assumption of the law, that it is founded 
in reason, and can find support for their derision in the contradictory decisions 
of courts esteemed equally eminent, and all alike professing to rest upon 
purely logical principles. 

Moreover, a suitor in the Kentucky court of appeals, who relies for his 
construction of a Kentucky statute upon a decision of the highest court of 
Towa, in construing an Iowa statute identical in its language, is apt, upon his 
defeat in the former court, to arraign not only the intellect but the conscience 
of his tribunal, not without some show of reason; and the inevitable result is 
contempt, if not disregard, of courts, and law in general. 

Beyond this, there are many branches of jurisprudence where the conflict 
of intestate decisions, if they may be so called, places suitors, counsel, and 
judges alike at disadvantage; these are, for example, the questions of the lez 
fori and the lex loci, and those of jurisdiction, upon which men are obliged 
almost daily to act in important matters, knowing but little of what their 
rights may be found to be, in the event of suits, except that the precedents 
are almost hopelessly at variance upon the points in issue in the courts of the 
different States to which they may have to appeal. 
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It is, of course, too much to hope that the decisions already reached in 
different courts upon the same point can now be changed, but we may reasona- 
bly expect, that, upon new questions, there may be some effort toward una- 
nimity; and, in promoting this result, there is no agency more effectual 
than a good text-book, giving the latest cases of the different courts. Such 
a book affords the judges an opportunity to profit constantly by the labors 
of all their fellow-workers, and thus to avoid, in some measure, conflict of 
opinion. 

Of course, every text-book necessarily serves this purpose to a greater or 
less extent; but many of those lately published in the Western States have 
been so exclusively adapted to their own codes and systems of practice, that 
they have been nearly valueless elsewhere. 

Field on Damages, however, will be found more than ordinarily useful: it 
is a systematic statement of the work of all the American courts upon the 
comprehensive subject of which it treats; the style is easy and perspicuous, 
and the whole method and plan of the treatise is symmetrical and satisfactory. 

The proof-reading has not been careful in some instances, and the printing 
and binding of the volume are hardly worthy of it. 


Outlines of an International Code. By Davip Dupiey Fietp. Second Edi- 
tion. New York: Baker, Voorhis, & Co.; London: Triibner & Co. 1576. 
Mr. Fietp belongs to what, we believe, is called the ‘‘ advanced school ”’ 

of international jurists, to which we have more than once said we were un- 
able to give our unqualified adhesion. But, however much we may differ 
from him in many respects, we cannot withhold our admiration of the contri- 
bution he has here made to the literature of his subject. In the preface to the 
first edition, he explains that, at the meeting of the British Association for 
the Promotion of Social Science, in 1866, a committee of scholars of different 
nations was appointed to prepare the outlines of a code, with a view of ulti- 
mately forming a complete code to be presented to the attention of govern- 
ments, in the hope of its receiving, at some time, their sanction. And, in 
performing his duty as one of this committee, he has thought it best to draw 
up these ‘outlines’? of what has seemed to him the proper code to be re- 
ported to the committee for revision and correction. In doing this, he has, in 
fact, made a hand-book for ambassadors as well as for students; but he has, 
none the less, done his work in the manner best calculated to aid his committee 
in theirs. 

The plan of the work is to state accurately each proposed ordinance in 
short sections, and then to give notes, — brief or copious, as the case requires, 
— indicating that the law is settled, where the section in question sets forth 
what has long been considered as belonging to the class of universal usages, 
such as public agents may feel safe in acting upon; or, where there is more or 
less doubt and dispute (as in the far greater number of instances), the opin- 
ions of jurists, the treaties of nations, and the writings of statesmen throw- 
ing light upon the question at issue. 

We cannot conceive of a better plan, nor of any plan of the kind better 


1 Am. Law Rev. vol. ix. pp. 181-605; vol. x. pp. 189-219. 
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executed. And nothing could more clearly point out the different degrees of 

authority of the various dogmas and doctrines which are called international 
law, or the changes proposed and advocated by the author. We cannot en- 
tertain a very sanguine hope of the practical results of these studies in any 
near future, however valuable they may be, when we remember the recent 
absorption of Hamburg and Hanover by Prussia, and consider how small an 
improvement it indicates upon the conduct of the tribe of Dan, who, some 
three thousand years ago, massacred the people of Laish, for two simple 
reasons: (1) that they were ‘dwelling carelessly, after the manner of the 
Sidonians, quiet and secure;’’ and (2) that the tribe of Dan had need of 
their lands. And, in considering what are the sanctions of the international 
law now existing, we cannot forget the coolness with which Austria and 
Prussia, in the face of treaties to which England and France were parties, 
robbed Denmark of Schleswig and Holstein, nor the sang-froid which 
distinguished the action of Prussia in appropriating to her own use the whole 
of the ‘* swag’? —if we may use what, we are told, is the phrase of private 
persons who are accustomed to actions resembling these of the princes of 
Germany. 

The note by the author (in the appendix) on the subject of ‘‘ The Applica- 
bility of International Law to Oriental Nations,’’ is very valuable and inter- 
esting. 

In speaking of the necessity of mixed courts (including, for instance, a 
European consul), he tells-us of the proceedings of an unmixed court, as 
follows: ‘* I have myself seen accused persons brought up for trial before a 
Chinese judge. Each one was brought in with a chain around his neck, the 
end of which was fastened to a heavy stone that he was obliged to lift when 
he moved. On entering the judge’s presence, he sank upon his hands and 
feet, and remained so during the trial, scarcely daring to look up; a crowd of 
retainers surrounded the judge, and took part in the trial, interrupting him, 
suggesting questions and making statements; and when the poor creature 
dared deny the charge, he was instantly put to the torture by men in waiting, 
who seemed as much part of the court as the judge himself;’’ and he adds: 
‘* The punishments inflicted in all Oriental nations are strange and cruel, — 
crucifixion being often among them. It would be revolting to subject our 
countrymen to such an ordeal, and the chance of such a punishment.’”? We 
would gladly make further extracts, did our limits permit. 

But, while we have only praise for the work of the author, we cannot so 
much admire that of the publishers. The indexical headings of every title 
are sufficiently copious, and are all given, not only in their proper places, but 
again in the form of ‘* An Analysis of the Contents,’’ occupying forty-five pages 
out of the seven hundred and twelve in the whole book. There are also thirty- 
nine pages of index, of which we by no means complain; but the two comple- 
ments of an analytical index ought to have been combined. In fact, the 
wingéd words are heavily weighted with unnecessary emblazonment. The 
several introductions which some brief sections obtain occupy probably much 


more space than the sections themselves. But we will not trouble ourselves 
further about ‘* padding.”’ 
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A Treatise on the Law of Executions in Civil Cases. By Anranuam CLARK 

Freeman. San Francisco: Sumner Whitney & Co. 1876. 

Tue question, whether a new law-book is necessary on the topic treated of 
by Mr. Freeman, is met by him in a very modest and candid manner in his 
preface. We are quite sure, from our examination of his work, that the 
profession will give its commendation to his effort, and an unquestionable 
preference over any competitor. 

A treatise on a topic based so largely on statutory law is certainly open, in 
theory, to serious objections. It does not rest on principles, but on arbitrary 
legislation; which is, moreover, changing year by year. The subject would 
seem, therefore, insusceptible of treatment by development of principles, and 
a literal and exact detail of the interpretation of the statutes the only method 
possible. Much, also, of what is essential or useful in any one of the forty 
jurisdictions which an American text-book must include, would be of little or 
no application in the others. 

But these difficulties are more apparent than real, and by no means cover 
the whole question. In the first place, there is much greater uniformity in 
legislation than would be imagined by one who had not examined the State 
statutes minutely. Executions, moreover, had their substantial features well 
settled at common law, and legislation has only qualified or enlarged their 
application or procedure; while the decisions of the courts have, in defining, 
largely harmonized the rules relative to them. 

It is, moreover, of great utility to a practitioner to find the law of a remote 
jurisdiction well and fully stated not only as to statutes, but as to their inter- 
pretation and extent. The value of a claim, when pursued beyond the limits 
of his own State, is a practical question, which he cannot well wait to learn 
slowly and doubtfully from foreign digests, —even if accessible, — or from a 
business correspondent at the risk of a week’s delay. 

But more than all, the coherent and intelligent résumé of the statutory law 
of foreign jurisdictions and its interpretation is of great value to the legisla- 
ture and to the bar, from whom the legislature receives the law on questions 
of this character. A well-digested treatise on a subject like remedies or 
process, mesne or final, may and must have a powerful influence in the direction 
of uniformity of legislation. 

All this depends, however, on the faithfulness and ability with which the 
text-writer does his work. To produce these results, he must do real, original 
work. He must observe at the same moment the opposite requirements of 
literal fidelity to statute law, and a broad comprehension of the development 
of general principles. 

This success, we think, Mr. Freeman has achieved. His statements are 
perspicuous and forcible, and show that his propositions were carefully matured 
before statement. The whole work is one of marked ability. 

The details of the book give evidence, also, of conscientious labor. The 
citation of cases is full, neat, and methodical, and the index compact, but ecom- 
plete. In the use of head-lines, both in the text and index, of larger type, a 
great assistance is given for rapid consultation of the book. 

We presume the plan of the treatise did not permit it, in the author's 
view, but we should have been glad had Chap. XXXI. contained an examina- 
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tion of the Massachusetts Poor-Debtor Law. We may also advert to a typo- 
graphical blemish which mars the page at the conclusion of Chap. XXX., for 
which, however, the printer is doubtless responsible. 


Reports of Cases argued and determined in the Supreme Court of Alabama, during 
January Term, 1875, and a part of June Term, 1875. By ‘Tuomas G. 
Jones, State Reporter. Vol. LIT. Montgomery, Ala.: published by 
Joel White. New York: Hurd & Houghton. Cambridge: The River- 
side Press. 1876. 

THE official life of the Alabama reporter seems to be short. Less than a 
year ago we were called upon to chronicle the advent of Mr. Shepherd, who 
began his official labors with the 49th Alabama, and now we find that his 
mantle has already fallen upon Mr. Jones. Our brethren in the South are 
gradually becoming accustomed to sudden changes of rulers and laws, and we 
suppose neither courts nor reporters are wholly exempt from the revolutionary 
influence. We are glad to believe that Mr. Jones is no unworthy successor of 
Mr. Shepherd. The latter seemed.to us a good reporter; and we observe that 
his methods are preserved in the volume before us, in which we see little to 
criticise, except the head-notes. These, we are satisfied, might be condensed; 
and we should like them better if they dealt more with the case, and less with 
abstract principles deduced from the decision by the reporter. On this sub- 
ject, however, we preach so often, that we forbear, lest from too constant 
repetition our sermon may grow tedious. 

The volume contains few cases of interest. A large number are criminal 
cases, and the frequency with which verdicts of guilty in cases of homicide 
are set aside shows that in Alabama, as elsewhere, ‘it is almost impossible 
to commit murder according to law.”’ It is, perhaps, encouraging to discover 
that two persons were convicted of illegal voting, — one minor and one re- 
peater,’’ —as it indicates a desire in the community at large for a fair count; 
but it is disappointing to find that neither conviction could be sustained, for 
the setting aside of such verdicts tends to weaken that respect for the law 
against such practices, which does not seem at present exceptionally strong, 
and which needs to be fostered by the court. 

A large number of the civil cases turn on questions of practice and local 
law, and few are of any interest to the profession at large. 

Parks v. Coffey, p. 32, decides that the State government of Alabama, 
during the rebellion, was ‘“‘ a rightful de jure government,’’ and that judgments 
of the courts in ordinary civil cases were valid and binding; and in Whitfield v.. 
Riddle, p. 467, it is held that a loan of Confederate money, during the same 
period, was a good consideration for a promissory note. Both these decisions 
are in conflict with previous decisions of the same court, rendered by the pre- 
decessors of the present judges, and are to be taken as overruling them. 

Luke vy. Calhoun County, p. 115, was an action against a county by a 
widow whose husband had been murdered by disguised persons, to recover 
$5,000, under the provisions of an ‘* Act to suppress murder, lynching, and 
assaults and batteries.’? The existence of such a statute is a curious example 
of the way in which history repeats itself; and the verdict for the defendant, 
rendered by a jury of the vicinage, suggests a doubt whether the legislators 
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were wise in departing from the Norman precedent, by leaving the inhabitants 
of the county a voice as to the collection of the penalty. In this case, the 
court followed the rule laid down in Udderzook’s Case, and held that a photo- 
graph was competent evidence to prove the identity of the husband and the 
murdered man, if supported by the evidence that it was a good likeness of the 
husband. It is curious to compare the title of the act considered by the court 
in Moses vy. The Mayor of Mobile, p. 198, with its provisions. It was entitled 
‘““ An Act to establish the Mobile Charitable Association for the benefit of the 
common-school fund, without distinction of color.’’ It, in fact, authorized one 
Moses and others to form a partnership for the purpose of establishing a lottery, 
and gave them the privilege for ten years, upon condition that they paid one 
thousand dollars annually to the Board of School Commissioners of Mobile 
County. We are not surprised that the court held the law unconstitutional, on 
the ground that its subject was not clearly expressed in the title. 

There are several other cases which we are tempted to mention, but they 
suggest reflections more pertinent to questions of social science than of law, 
and their value as precedents will not outlast the disturbed condition of society 
which gave them birth. 


A Digest of the Law of Insurance; being an Analysis of Fire, Marine, Life, 
and Accident Insurance Cases, adjudicated in the Courts of England, 
Treland, Scotland, the United States of America, and Canada, com- 
mencing with the earliest reported adjudications, and continued to the 
present time. By OLiver B. Sansum, Counsellor-at-Law, Chicago, Ill. 
(late of the Island of Barbadoes, British West Indies). Chicago: Cal- 
laghan & Co., Law Publishers. 1876. 


Tuis is a good book, well planned and well executed, and it will, we are 
sure, be welcomed cordially. In these days, when the digests belonging to the 
different series of reports are almost as numerous as the volumes of reports 
themselves were a century ago, the literature of the law is fast becoming a 
pathless wilderness, and even a tolerably complete library is a luxury which 
few can afford. New methods of compression are indispensable, unless the 
exhaustive examination of a question is to cost either client or counsel more 
than depends on the answer, and none has been devised which meets the 
practical requirements of the profession so well as a digest like the one before 
us. A single volume containing all the decisions upon any branch of the law, 
well analyzed and arranged, with proper cross-references and a full index, is 
the most effective tool which a practising lawyer can have. In a text-book 
we find the conclusion which the author has reached after examining the 
cases; in the digest we find the cases themselves, and can form our own con- 
clusions. Which is the safer and more satisfactory, no lawyer can doubt; for 
there are few who cannot recall some broad generalization of a text-writer, 
which proved, on examination, to rest on a very slender foundation of authority. 
In the digest, moreover, all the cases are gathered; while, in the text-book, the 
author cites decisions enough to sustain his proposition, without aiming to 
cite all. Whether, therefore, to find a place on the shelves of the lawyer’s 
office as a book of reference, or to serve as an index to the contents of a library, 
the topical digest is becoming daily more and more essential to the profession. 

We are glad that the task of digesting the cases on so important a branch 
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as the law of insurance has fallen into such competent hands as Mr. Sansum’s. 
We have examined his work with some care, and have tested it in the investi- 
gation of questions arising in our own practice, and are satisfied that it is done 
with accuracy and fidelity. The arrangement of the work and the classifi- 
cation of the cases are good. The decisions themselves are stated tersely and 
with clearness, and the method of statement adopted is to give the facts in 
each case first, and then the court’s ruling. We have always advocated this 
method, and we are satisfied that no one can examine this digest without 
recognizing its advantages. If Mr. Sansum, after the manner of many re- 
porters, had given us merely a series of abstract propositions deduced by him 
from the eases cited, we should have had a digest of his conclusions, and not a 
digest of decisions. We have not found a single instance where the author’s 
statement is diffuse or obscure, and but a single case where compression has 
been carried too far. No one can mistake the meaning of the following note, 
but it reads peculiarly: ‘* Stipulated ‘to be void, if the person whose life is 
insured shall die by suicide.’ Held, plaintiff could not be permitted to show 
that at the time he killed himself he was insane, and was impelled to the act 
by insanity. Cooper v. Massachusetts Life Ins. Co., 102 Mass. 227.” Several 
well-known principles might be quoted in support of this decision. 

We gladly recommend the book, and trust that Mr. Sansum will, at 
some future day, lay the profession under further obligations, by publishing a 
digest of some other branch of the law. 


The Law of Private Corporations ; being the Law of Private Corporations under 
the Civil Code of California, with the recent Amendments and Statutes; 
and Annotations in reference to the Decisions of the Supreme Court of Cali- 
fornia and of other States on analogous provisions; also an introductory 
chapter on the History of Private Corporations, and an Appendix, with 
Forms. By Joun Prorrart, LL.B., Author of ‘ Curiosities and Law of 
Wills,” ‘Jury Trial,’ &. San Francisco: A. L. Bancroft & Co. 1876. 


But little can be added, by even the most accurate reviewer, to the com- 
pendious statement of this title-page. It certainly furnishes to our readers 
more than an inkling of the contents of the book; and, to that extent, has 
made our labor easy. The Code of California treats all corporations alike; 
its provisions are general, uniform, and all-embracing; even those bodies 
called quasi corporations elsewhere find themselves weleomed to full com- 
munion in the corporate brotherhood in this State; ‘‘ and here,’’ says our 
author proudly, *‘ as in other instances, California will be in the vanguard of 
jurisprudence.’’ The book before us is, in short, the statute of California, 
with annotations which are full and rich in authorities. The author prefaces 
the work with an interesting chapter on the history of corporations, in 
which he treats of the Dartmouth College Case, and predicts, as to the so- 
called ‘* Granger cases,’’ that the Supreme Court will decide the Potter Act of 
Wisconsin unconstitutional. 

We should think this little book would be well worth having, — even to use 
as a digest; for, although not pretending to give all the decisions, yet, as the 
cases given are appended to the sections of the law to which they relate, and 
as the index is a full one, it does offer in convenient form material not easily 
obtainable elsewhere. 
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Reports of Cases decided in the Supreme Court of the State of Oregon, from 
December Term, 1873, to December Term, 1875. C. B. BELLINGER, 
Reporter. Vol. V. San Francisco: A. L. Bancroft & Co. 1876. 


Tus volume of reports is well printed, as reports go, but not so hand- 
somely as we could wish. The reporter’s work is, to our mind, done better 
than that of the court; for, although we find some cases where the conclusions 
of the court are tersely stated, the tendency is to diffuseness and to a reci- 
tation of unnecessary facts. We sympathize with the reporter in his en- 
deavor to make satisfactory head-notes to some of the opinions contained in 
this volume. 

Pitman vy. Bump, p. 17, decides that a statute limiting the time for bring- 
ing an action of crim. con. to two years after the cause of action accrued, 
does not apply to those causes of action that accrued before its passage. 

In State v. Bruce, p. 68, the court refuse to entertain a motion in arrest of 
judgment based on the insufficiency of the indictment, after verdict, on an 
indictment charging illegal voting, although the defendant was not apprised 
of the nature of the offence charged, and the indictment would have been 
quashed on motion. 

Holladay v. Patterson, p. 177, decides that an action cannot be maintained 
to recover the amount of a subscription which the defendant in writing agreed 
to pay the plaintiff, if the depot of a railroad company of which the plaintiff 
was president was located in a certain place. The decision is based on, and 
is similar to that in, Fuller v. Dame, 18 Pick. 472, holding such contracts to 
be against public policy. 

State v. Dustin, p. 375, was a complaint to have the respondent judged 
ineligible to the office of county judge, and to have him ousted therefrom. 
It was averred that the respondent induced seventy voters to vote for him at 
the June election, 1874, upon the promise that, if elected, he would pay two 
hundred dollars per annum from his salary into the county treasury of Grant 
County. But the court held the complaint bad, because there was no aver- 
ment that any of the seventy voters were tax-payers, or would be beneficially 
interested by the promised payment into the county treasury. The court, 
however, take occasion to pay their respects in no mild terms to the judge who 
thus undertook to purchase his office. 

We had marked other cases for notice, but our space restricts us. 


Notes, Historical and Bibliographical, on the Laws of New Hampshire. By 

Avsert H. Hoyt. 

Tuis is a neat pamphlet of nineteen pages, reprinted, with additions, from 
the ‘* Proceedings of the American Antiquarian Society ’’ for April, 1876, 
and gives a concise account of the various codes adopted in New Hampshire, 
from the one framed by the first General Assembly of the royal province in 
1680, to the present General Statutes of 1867. The author seems to have 
been painstaking and substantially accurate in his research. But the follow- 
ing statement would doubtless be corrected by him, upon examination : — 

‘* Among the laws enacted in 1718 was one that authorized the judge of 
probate for the province to license executors and administrators to sell so 
much of the realty as was necessary to pay the debts and legacies. By this 
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great step forward New Hampshire anticipated the action of Massachusetts 
in this matter nearly one hundred years.”’ p. 19. 

This is calculated to give the impression that the real estate of deceased 
persons was not made liable for their debts and legacies, in Massachusetts, 
till nearly a century later than in New Hampshire, while, in fact, the legis- 
lation of Massachusetts on this subject was twenty-six years before that of 
New Hampshire. 

The history of the first Massachusetts legislation on this point is a curious 
illustration of how jealously the English crown guarded its rights in the 
colonies. In 1692 the colonial legislature passed an act making real estate 
liable for the owner’s debts, and providing for its sale, upon order of court, 
after his death, to pay his debts and legacies. Province Laws, 1692-93, 
c. 29, This act was wholly repealed by the Privy Council in England, 
Aug. 22, 1695, because it made no provision for first securing the debts due 
to the crown; and, in 1696, the legislature re-enacted the law, with the follow- 
ing proviso: ‘* Provided, nevertheless, that any debt or debts due to the crown 
from any such estate shall be first secured, and paid out of the same.’’ Prov- 
ince Laws, 1696, c. 10. 

These acts gave the power to, order sale to the Superior Court. In 1783 
the power was also given to the Court of Common Pleas for the county where 
the deceased last lived; and, in 1817, the same power was given to the probate 
courts of the various counties, subject to appeal to the Superior Court. 

Mr. Hoyt’s work will be of value to all students of the written law of New 
Hampshire, and we hope it will suggest to some competent person the prepara- 
tion of a similar sketch of the laws of Massachusetts. 


Supplement to Riddle’s Treatise on the Law and Practice of Supplementary Pro- 
ceedings, adpated for use in all the States and Territories. By Joun F. 
Baker, Author of a ‘‘ Treatise on the Law of Corporations,” &e. New 
York: Diossy & Co. 1877. 

Tuts book is intended, as we are informed by the preface, to present the 
changes in the law regulating proceedings supplementary to execution since 
1866, when Mr. Riddle’s treatise was published, together with ‘‘a résumé 
of all the adjudications upon the principal and collateral subjects deemed of 
general interest to the profession;’’ and it is said to contain, also, ‘‘a care- 
ful review of the decisions of the several States which have the same or 
similar laws to those of New York.’’? We cannot say that it will not possess 
a certain value to the bar of the latter State. To the changes in its statute 
law and the decisions of its various courts, the author devotes three-fourths 
of his space. For what use in other States or in the Territories it is adapted, 
the title-page does not inform us; and we have been unable, without its as- 
sistance, to discover. Certainly, no lawyer in either of them could consult 
it on any question arising under its law with the least advantage. In his 
discussion of Ohio law, which occupies less than a page, Mr. Baker cites no 
case later than 11 Ohio St.; under Maine, nothing later than 51 Me.; under 
New Jersey and Delaware he cites no cases: and these States fare no worse 
than many of their sisters. After an examination of the book, we are forced 
to the conclusion, either that there are no States ‘‘ which have the same or 
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similar laws to those of New York,’’ or that in such States there have 
been few ‘ decisions.’”? The ambitious title-page and preface constitute a 
brilliant opening; but the evidence does not support it. 


A Treatise upon the United States Courts and their Practice ; explaining the 
Enactments by which they are controlled, their organization and powers, 
their- peculiar jurisdiction, and the modes of pleading and procedure in 
them; with numerous practical forms. By BrexsamMin VAUGHAN AB- 
sott. Third Edition. Rewritten and corrected conformably to the 
Revised Statutes and Recent Decisions. Vol. I. Enactments; Organiza- 
tion; Jurisdiction. New York: Ward & Peloubet, successors to Diossy 
& Co. 1877. 


Wirn the general character of Abbott’s Practice ’’ the profession is 
already familiar, and its value is shown by the demand for the book, which 
this new edition is intended to supply. The changes in the law of the United 
States, caused by the revision of the statutes, have rendered necessary consid- 
erable alterations; and for the present edition the work has to a great extent 
been re-written. The changes in the rules of court are given; the decisions, 
rendered since the book first appeared, have been examined, and are cited; 
and, as now presented, the book is intended to be a complete and reliable 
manual of practice under the present law. Mr. Abbott’s well-earned reputa- 
tion for honest and faithful work leaves little room for doubt that the labor 
which he undertook has been well performed. 
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SUMMARY OF EVENTS. 


UNITED STATES. 


Tue PrestpentIAL Evection. — The closeness of the late election for 
President bids fair to subject the Constitution to the severest strain it has 
yet felt. The main question, of course, is, who, if anybody, is entitled to 
pass upon the qualification and election of the electors. A number of collateral 
questions have arisen, and the whole matter has been much discussed. With 
the reassembling of Congress, however, a genuine effort seems to be making 
to ascertain the facts in the disputed cases, to collect the precedents and 
examine the law, and generally to get together the material for a proper 
discussion, and, it is to be hoped, settlement of the matter. We propose, 
therefore, for the present, to do no more than indicate our opinion on the main 
question. 

The provision of the Constitution (art. ii. sect. 2), regarding the appoint- 
ment of electors, is, — 


‘Each State shall appoint, in such manner as the legislature thereof may di- 
rect, a number of electors, equal to the whole number of senators and representa- 
tives to which the State may be entitled in the Congress; but no senator or 
representative, or person holding an office of trust or profit under the United States, 
shall be appointed an elector.” 


The method of ascertaining the choice of the electors themselves is pro- 
vided for by art. xii. of the amendments to the Constitution: — 


“The President of the Senate shall, in presence of the Senate and House of 
Representatives, open all the certificates, and the votes shall then be counted; the 
person having the greatest number of votes for President shall be the President, if 
such number be a majority of the whole number of electors appointed.” 


It seems to us that the opinion of Chancellor Kent, as to how the vote 
should be counted, is the true one; namely, that the President of the Senate 
‘counts the votes and determines the result, and that the two houses are pres- 
ent only as spectators, to witness the fairness and accuracy of the transaction, 
and to act only if no choice be made by the electors.’’ 

To give the body upon which devolves the duty of choosing a President, in 
case of a failure to elect by the Electoral College, the right to inquire into the 
qualifications or returns of the electors, will end in surrendering to it wholly 
the right of choosing the President, and the Electoral College will become a more 
unsubstantial thing, if possible, than it is now. The members of the college 
have already abdicated their right of individual opinion; they may cease even 
to be the mouth-pieces of the popular will. 

‘The question has several times come up, but never, we believe, under cir- 
cumstances where the answer would change the general result, until the elec- 
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tion of 1864. At the session of Congress immediately after that date a joint 
resolution was passed, as follows: — 


“ Whereas, the inhabitants and local authorities of the States of Virginia, North 
Carolina, South Carolina, Georgia, Florida, Alabama, Mississippi, Louisiana, Texas, 
Arkansas, and Tennessee, rebelled against the government of the United States, and 
have continued in a state of armed rebellion against the government of the United 
States for more than three years ; and were ina state of armed rebellion on the eighth 
day of November, 1864; therefore, the States mentioned in the preamble are not 
entitled to vote in the Electoral College for the choice of President and Vice-Presi- 
dent of the United States for the tern! commencing on the 4th of March, 1865; and 
that no electoral votes shall be received or counted from those States concerning 
the choice of President and Vice-President for that term.” 


This was sent to the President, and returned by him, signed, with the 
following letter : — 


“To the Honorable Senate and House of Representatives: The joint resolution, 
entitled ‘Joint Resolution,’ declaring certain States not entitled to representation 
in the Electoral College, has been signed by the Executive, in deference to the view 
of Congress, implied in its passage and presentation to him. In his own view, how- 
ever, the two houses of Congress, convened under the twelfth article of the amend- 
ments to the Constitution, have complete power to exclude from counting all electoral 
votes deemed by them illegal, and it is not competent for the Executive to obstruct 
that power by a veto, as would be the case if his action was at all essential in the mat- 
ter. He disclaims all right of the Executive to interfere in any way in the matter of 
canvassing or counting the electoral votes, and he also disclaims that, by signing said 
resolution, he has expressed any opinion on the recital of the preamble, or any judg- 
ment of his own upon the subject of the resolution. ABRAHAM LINCOLN. 

“Executive Mansion, Feb. 8, 1865.” 


During the canvass in 1868 (July 20), another joint resolution was passed 
by Congress: — 


“ Resolved, that none of the States whose inhabitants were lately in rebellion 
shall be entitled to representation in the Electoral College for choice of President 
and Vice-President of the United States, nor shall any electoral votes be received or 
counted from any such States, unless, at the time prescribed by law for the choice of 
electors, the people of such States, pursuant to the act of Congress in that behalf, 
shall have, since the 4th of March, 1867, adopted a constitution of State government, 
under which a State government shall have been organized, and shall be in opera- 
tion; nor unless such election of electors shall have been held under the authority 
of such constitution and government, and such State shall also have become en- 
titled to representation in Congress, pursuant to the act of Congress in that behalf: 
Provided, that nothing contained herein shall be construed to apply to any State 
which was represented in Congress on the 4th of March, 1867.” 


This resolution was vetoed by President Johnson, who said that, — 


“The mode and manner of counting the electoral vote was prescribed by the 
Constitution. That the instrument imperatively requires that the President of the 
Senate shall, in the presence of the Senate and House, open all the certificates, and 
the votes shall then be counted. Congress has therefore no power to receive or 
reject them. The whole power of Congress is exhausted, when, in the presence of the 
two houses, the votes are counted, and the result declared. . . . Being fully satisfied 


SUMMARY OF EVENTS. 359 


that the States were never out of the Union, and that their relations thereto have 
been legally and constitutionally restored, I am forced to the conclusion, that the 
joint resolution which deprives them of the right to have their vote for President and 
Vice-President received and counted is in conflict with the Constitution, and that 
Congress has no more right to reject their votes, than those of the States which 
have been uniformly loyal to the Federal Union.” : 


The resolve, however, was passed over the veto. Again: in the count in 1872 
three votes cast for Greeley by Georgia were thrown out, and the votes of 
Louisiana and Arkansas were not counted. The two houses agreeing that 
there had been no fair election in Arkansas, and disagreeing as to whether 
there had been such an election in Louisiana, the votes of both States were 
rejected. 

Weare inclined to think with President Johnson. The power of choosing its 
own electors, and of prescribing the manner in which they shall be chosen, is 
vested by the Constitution in each State: and the State which fixes the method 
of choice must have the power of determining who is chosen. It is an essen- 
tial part of the power to choose. The decision of the tribunal, — be it court or 
returning board, — which the State has clothed with authority to determine in 
the last resort who has been elected, is final, and Congress has no power to 
reverse it, or reject the votes cast by the persons whom such a tribunal has 
declared electors. Itis obvious, however, that a case may easily arise, — if, in- 
deed, it has not already arisen, — in which, through the want of such power in 
Congress, the will of the nation may be defeated by the fraud of an individual, 
and that some change in our system must be made. We sincerely hope that 
no such change will be made until the subject has been carefully considered, 
in the light, indeed, of our recent experience, but not until the angry feelings 
excited by it have subsided. The great danger is, that one or the other politi- 
cal party, taking counsel of its passions and not of its reason, may establish, 
by a species of force, a precedent fraught with ruinous consequences to the 
Republic. 


Mr. Biatne anp Mr. Justice Ciirrorp. — The recent presidential 
canvass has been characterized by more personal abuse than any within our 
remembrance. Men of high official position and wide reputation seemed to 
vie with each other in attacking the personal characters and past lives of can- 
didates for office, and those who had offended them by expressing political 
preferences distasteful to the speakers. There were many exceptions, indeed; 
and, before the election took place, some of those guilty of such unwarrantable 
attacks were forced to admit, that, on the whole, these weapons had done more 
injury to the men using them, than to those against whom they were directed. 
We should not allude to the subject at all, were it not that the most false, 
wanton, and truculent attack of the whole campaign — one without a semblance 
of foundation — was that made by Mr. Blaine, one of the senators from Maine, 
upon the venerable Mr. Justice Clifford of the Supreme Court. 

On the 18th of September, in a speech in Boston, Mr. Blaine, in speaking 
of the famous ‘‘ Southern Claims,’’ made the following reference to a case 
recently decided by Judges Clifford and Clark, in the United States Circuit 
Court at Portland: — 
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“There was a provision of law, that these claims should be paid only to loyal 
men; but that has been set aside. You have no idea of the extent of those claims. 
If you examine the claims for mules alone, you will wonder how the rebel army 
found stamping-ground between the Potomac and the Gulf. It was only two days 
ago that a judgment was reaffirmed in the United States Circuit Court in Portland 
against General Neal Dow, for sugar seized by him in Louisiana for the use of his 
soldiers.” 


A few days afterwards, having reached Warren, Ohio, he spoke, according 
to the report in the New York Tribune, as follows: — 


“And now, gentlemen, more startling than any thing else, on Thursday of last 
week there was a decision rendered in the city of Portland, State of Maine, in the 
United States Circuit Court, Judge Nathan Clifford presiding, with Daniel Clark, 
District Judge of New Hampshire, sitting with him,—and I want the attention of 
the lawyers again, — confirming the judgment obtained against Neal Dow, of the 
Thirteenth Maine Regiment in Louisiana, giving judgment to the rebel against Dow 
personally for the sugar seized on his plantation by a foraging party from his regi- 
ment. They were out foraging, and seized some sugar, and the man sued for it, 
and Dow said, ‘If you are a loyal man, we will give you a receipt, and you will 
easily get your pay for it.’ Now, the sugar was used, and a large part of it sent to 
the hospitals. Dow says, ‘If you will show me your loyalty, I will give youa 
receipt;’ and he declined to do it, and got judgment ina Louisiana court. The 
United States Circuit Court at Portland confirmed that judgment, and ordered exe- 
cution to issue for $1,750. That being so, I say, gentlemen, wil! it not enable the 
‘man that owned the field at Appomattox to collect ground-rent from Grant for the 
occupancy of it, and destruction of the fences and crops? There has never been so 
menacing a cloud as this hanging over a free people. More than that, this decision 
was warmly dissented from by Judge Clark, of New Hampshire. He was brought 
up in the true faith; but the Supreme Court overruled him, in the person of Clifford. 
Clifford is an ingrain, hungry democrat, double-dyed and twisted, — dyed in the wool, 
and coarse wool at that. And, in my judgment, he has carried that case for eight - 
years, and never offered that decision until he, in his ignorance, believed in a demo- 
cratic triumph. If there should be a democratic dreamer here, will not that gentle- 
man tell me why any solitary battalion or division of the army in the South cannot 
be sued for every article of trespass?” 


On seeing the report of Mr. Blaine’s Boston speech, Judge Clark wrote 
him the following letter: — 


“ Mancuester, N. H., Sept. 22, 1876. 

“My Dear Mr. Biarne, — My attention has been called to a passage of your 
speech at Boston, in which you refer to a suit against Neal Dow, recently heard by 
Judge Clifford and myself at Portland. 

“Your statement of the case is substantially correct, and forcibly illustrates the 
danger to be apprehended from these Southern war claims; and yet it may do injus- 
tice to Judge Clifford, by leaving an impression that he is in favor of paying such 
claims. Ihardly think this is so; and no such inference can be drawn from his con- 
duct or decision in this case. He heard the case, in the first instance, sitting alone. 
Neither Judge Shepley nor Judge Fox could sit with him. He had the case a long 
time under advisement, it presenting a question of great national importance and of 
fine pleading. He did not wish to decide it alone, and it could in only one way be 
carried to the Supreme Court, to wit, a certificate of difference between two judges, 
because, the amount being about $1,700, it could not go up on writ of error. To enable 
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the parties, therefore, if they wish, to take the case to the Supreme Court, he sent 
for me to come and sit with him, and sign the certificate of difference, as I did. 

“ One great difficulty in the case is, General Dow let a judgment go by default in 
a court recognized by Judge Shepley while military governor of New Orleans; and 
that judgment is now sued here. The judgment is conclusive, if the court had juris- 
diction, and the court was one recognized by the military governor, and its process 
was duly served on General Dow. 

“The case is one of difficulty, but lam certain Judge Clifford is anxious it should 
be decided right. Yours truly, 

CLARK.” 

This letter, it seems, did not reach Mr. Blaine until after his Warren 
speech. Proving as it did how mistaken he had been (partly, perhaps, from — 
not being a lawyer) in the character of the suit, and what gross injustice had 
been done to a member of the highest tribunal in the land, an ample apology 
and expression of regret was the least he could do to set himself right in the 
opinion of gentlemen, and to show that, although unmeasured iu the use of 
language when in the heat of a canvass, he desired to do injustice to no one. 
I[ad he done this, the matter would soon have been forgotten. Certainly we 
should not now be noticing it. On the contrary, Mr. Blaine wrote a letter, 
which, for levity and insolence, has seldom been surpassed, and only aggravated 
the insult of which he had been guilty. Like other men who use abuse as a 
political weapon, Mr. Blaine is rather thin-skinned himself, and he keenly 
resented some rather strong language which Mr. Bion Bradbury, a prominent 
lawyer of Maine, who had been of counsel in the case, had used, under the 


mistake of supposing that Mr. Blaine had received Judge Clark’s letter before 
his Warren speech. We print his defence in full: — 


“ ToLepo, Oct. 5. 
“To the Editor of the Toledo Blade : 


“T observe in the Cincinnati Enquirer of yesterday a letter from Bion Brad- 
bury, Esq., an attorney-at-law of Portland, Me., in regard to the decision of Judge 
Clifford, of the United States Supreme Court, in the now famous Neal Dow Case. 
Mr. Bradbury is counsel for the plaintiff in that suit, is fully committed to all its 
dangerous doctrines, and is well known in Maine as one of the most rancorous and 
uncompromising of partisan democrats. He is a fair and full type of the men whom 
the loyal republican sentiment of the North will have to fight to the bitter end on all 
questions of this kind. Only two or three points of Mr. Bradbury’s letter require my 
attention, and I am compelled to write ‘on the wing,’ and, of course, very hastily. 

“Mr. Bradbury intimates that I have had in my possession, ever since my Boston 
speech of Sept. 18, a letter from Judge Clark, of New Hampshire, who sat with 
Judge Clifford, and dissented from his opinion. The inference Mr. Bradbury desires 
the public to draw, is, that I have concealed or withheld Judge Clark’s letter all that 
time. The truth is, Judge Clark’s letter was not written till Sept. 22, mailed the 
28d, and has been following me from point to point, and finally reached me at 
Cincinnati three days since. The letter is as follows, and I give it verbatim et liter- 
atim. [Here he quotes Judge Clark’s letter in full.] 

“Tt will be observed that Judge Clark frankly says that my ‘statement of the 
case was substantially correct,’ and, further, that it ‘forcibly illustrates the danger to 
be apprehended from these Southern war claims.’ These remarks of Judge Clark 
sufficiently answer Mr. Bradbury’s ill-tempered, ill-mannered, untruthful assertions 
respecting the main point at issue. 
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“Tam not responsible for the report of my speech at Warren, as quoted by Mr. 
Bradbury. I never saw the reporter’s notes, and never read the extract quoted by 
Mr. Bradbury until I saw it in his letter. But it was assuredly reported incorrectly. 
I certainly never dreamed of calling Judge Clifford ‘a hungry democrat.’ I am too 
familiar with the Judge’s well-fed and portly dimensions to apply to him any such 
absurd characterization. Neither did I reflect on his personal or official integrity. 
On the contrary, I state that one of the most alarming features of the decision was, 
that Judge Clifford belonged to that guarded, twisted, ingrained, incurable school of 
Bourbon democracy that honestly believes in just such dangerous and destructive 
doctrines as are covered by this decision. 

“Mr. Bradbury says that the only point involved in Judge Clifford’s decision was 
the question of jurisdiction of the Louisiana court. Precisely! The Louisiana 
court gave judgment against a colonel of the Union army for property seized and 
appropriated by a foraging squad of the regiment; judgment taken by default, 
Colonel Dow being with his command in the field, utterly unable to respond to a 
summons, and certainly not dreaming that civil suits could be brought in the country 
of the insurgents against officers of the invading army of the Union. 

“T have always stated the case with accuracy, and neither Judge Clifford nor 
Mr. Bradbury can show why every other officer of the Union army may not, in like 
manner, be sued for all the property which his command may have seized and appro- 
priated during the four years of the rebellion. Judge Clifford's decision is far worse 
than if it sustained a suit brought since the war, for it distinctly recognizes, if it does 
not affirm, that while the war was actually going on, /lagrante bello, an officer of the 
Union army was bound, at whatever peril it might be to the Union cause, to leave 
his command when summoned by a local court in the heart of a rebellious country. 
And Judge Clifford, without looking at the facts which notoriously surrounded the 
case, — nay, shutting his eyes to these facts, when it required a great effort to close 
them, — recognizes the jurisdiction of a Louisiana court to interfere, at the very crisis 
of the war, with the operations of the Union army. 

“ Judge Clark says: ‘ Judge Clifford has had the case a long time under advise- 
ment, it presenting a case of grave national importance.’ The ‘long time’ referred 
to by Judge Clark covers, at least, eight years, I am told. It is not for me to say 
that Judge Clifford has not had good reasons for withholding his opinion this ‘long 
time,’ but it cannot fail to strike the country, that the decision is promulgated just at 
the time that Judge Clark thinks there is ‘danger to be apprehended from these 
Southern war claims.’ I have no right to comment on Judge Clifford’s motives, and 
do not assume to judge them; but I have a perfect right to discuss the mood and 
sense of his remarkable opinion. And the danger concealed under that opinion is 
greatly enhanced by the reported expression of the democratic candidate for the 
Presidency, that ‘every soldier who marched across Southern soil was a trespasser, 
and liable to suit for damages in an action for trespass.’ Ex-Governor Underwood, 
of Vermont, declares that Mr. Tilden made this identical declaration to him during 
the war. 

“The dangers to which I called attention, as exemplified by Judge Clifford’s 
opinion, were substantially these, — 

“1, That an army officer can be sued and compelled by judgment of court to pay 
for property seized by him or his soldiers at the South during the war. 

“2. That in such a suit, by decision of the Supreme Court touching cotton cases 
before the Court of Claims, no proof whatever can be required that the plaintiff was 
not a rebel, but that he may recover without such proof. 

“3, That such a suit may be brought and judgment recovered in any Southern 

State court, and then the judgment sued in a United States court at the North, and 
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the judgment affirmed and the officer compelled to pay by the process of the United- 
States court. 

“No answer has been made to any of these points by Mr. Bradbury. He says 
that Bradish Johnson, the plaintiff, was in fact loyal; but he does not assert that any 
such fact was proved, or that Judge Clifford’s opinion makes any distinction what- 
ever between a loyal citizen and a rebel. And this point illustrates the very danger 
Ihave been trying to point out, and most forcibly presents the rapid progress we are 
making toward paying Southern claims, regardless of tne loyalty of the claimant. 

“ With the republican party in force, the United States treasury is safe from the 
frightful raid now impending over it. But what, I ask, may be apprehended from a 
democratic Congress, a democratic President, and democratic judges ? 

“The passage of one short law, covering only three points, would bankrupt the 
United States government, and destroy our public credit. Those points are, — 

“ First, That no proof of loyalty of any claimant before the Southern Claims 
Commission, now in session, or before any department of the government other 
than that required by the United States Supreme Court in suits at law; i.c., no proof 
at all. 

“ Second, That the Statutes of Limitation shall not apply in case of any war claims 
otherwise allowable against any individual or against the United States. If there be 
any question of law about the power to revive a claim against an individual, once 
barred by statute of limitation, there is certainly none as to the power of the gov- 
ernment to revive it as against itself; and that is the point principally affecting the 
United States treasury and the loyal tax-payers of the country. 

“ Third, That ‘reasonable compensation may be recovered by a// citizens of the 
United States for the use and occupation of their property by the United States 
army, or any part thereof, during the late civil war;’ and in these words I am but 
quoting the language of a bill now pending in the United States House of Represent- 
atives, introduced by a democrat, and under consideration by the democratic judi- 
ciary committee, to whom it was referred in February last, and who did not report 
it back to the House, but held it for consideration until after the presidential elec- 
tion. Why did they not report adversely upon it, promptly and decidedly ? 

“The courteous tone in which Judge Clark refers to his belief in Judge Clifford’s 
intention to do right belongs to the amenities of the bench; and with these I am not 
dealing at present. I only see that Judge Clifford did not agree with Judge Clark, 
and end, as he might, then and there, all dangerous claims of this character. I only 
see that Judge Clifford’s great influence on the Supreme bench, based on his long 
service and his learning in the law, has all been thrown on the Southern, or rebel, side 
of this mighty question. In short, in the very language of Judge Clark, I only see 
that the case ‘fully illustrates the danger to be apprehended from these Southern 
war claims.’ And, seeing and believing these things, I have exposed them wher- 
ever I have spoken, and shall continue to do so to the end of the presidential cam- 

paign. Very respectfully, 
“J. G. Biarne.” 
As we said before, Mr. Blaine, not being a professional man, is not expected 
to understand technical law or the mysteries of legal procedure. Still we can- 
not believe that a man of his unquestioned ability did not understand Judge 
Clark’s explanation, and, after reading that, failed to see that no question of 
Southern claims was really involved in the decision. As Mr. Blaine evidently 
thinks it the duty of a judge to decide such cases as these without regard to 
the legal rights of the parties, we cannot expect him to see or appreciate the 
delicacy of Judge Clifford’s action, finding that the case was one of great im- 
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portance, in calling in another judge in order to give General Dow the benefit 
of the ultimate decision of the Supreme Court. But criticism of the letter is 
superfluous. It is speaking mildly to use, in respect of Mr. Blaine, the words 
that he applies to Mr. Bradbury, and to say that the attack is ‘ ill-tempered, 
ill-mannered, untruthful.”” We have regretted extremely to see how partisan- 
ship has caused many gentlemen, who would themselves have cut out their 
tongues before they would have been guilty of such a breach of good manners 
and honorable conduct, to look with indulgence upon Mr. Blaine’s offence, 
and to class it with the ordinary vehemence of political canvassing. Even 
Harper’s Weekly, edited by one of the most amiable and thorough gentle- 
men in the country, simply regrets Mr. Blaine’s language, and reserves most 
of its censure for Mr. Bradbury. 

The liability that judges are subject to, of having their motives impugned 
when deciding cases involving political questions, is exemplified by this corre- 
spondence, and shows the serious danger which would attend the imposition 
of any more political duties on the courts. And we take this opportunity of 
protesting against the proposal introduced by Mr. Edmunds into the Senate, 
but happily rejected, of an amendment to the Constitution, giving the duty of 
counting the electoral vote to the Supreme Court. A more alarming proposi- 
tion we never heard. The duties of a canvasser of votes are, in our opinion, 
incompatible with those of a judge of a high court, and their union would go 
a great way towards destroying the respect felt for the judiciary, while even 
the decision of the court would fail to satisfy the defeated party in any disputed 
election. That some change in the Constitution is required, both as to the mode 
of electing President and of counting the votes, is very apparent; but we should 
rather have things as they are, than drag the judiciary into such controversies. 


Tue Bankrupt Law. — THE StaTE AND THE FEDERAL Courts. — Claflin, 
Plaintiff in Error, v. Houseman, Assignee. — UN1itTED STATES SUPREME Court. 
(In error to the Supreme Court of the State of New York). — A question of much 
importance, — namely, whether an assignee in bankruptcy, under the Bankrupt 
Act of 1867, may sue in the State courts, — has now been settled by the decision 
in this case. Houseman, as assignee in bankruptcy, brought suit in the State 
court in 1872, against Claflin, to recover a certain sum collected by Claflin on a 
judgment against the bankrupts, recovered within four months before the be- 
ginning of proceedings in bankruptcy. The ground of the action was, that the 
bankrupts had suffered judgment to go by default, with intent to prefer Claflin, 
when they were insolvent, and that, therefore, the judgment was in fraud of 
the bankrupt law. The defendant below demurred to the complaint, on the 
grounds: first, that ‘‘ the court had no jurisdiction of the subject of the action; ’’ 
and, second, that ‘‘the complaint did not state facts sufficient to constitute a 
cause of action.”” The plaintiff had judgment in the State court. The 
Supreme Court, in its opinion (Mr. Justice BRADLEY), says: — 


“The point principally relied on by the plaintiff in error is, that an assignee in 
bankruptcy cannot sue in the State courts. It is argued that the cause of action 
arises purely and solely out of the provisions of an act of Congress, and can only 
be prosecuted in the courts of the United States, the State courts having no juris- 

_ diction over the subject. It is but recently settled that the several District and 
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Circuit Courts of the United States have jurisdiction, under the bankrupt law, of 
causes arising out of proceedings in bankruptcy pending in other districts. There 
had been much doubt on the subject, but it was finally settled at the last term of 
this court in favor of the jurisdiction. Lathrop v. Drake, 91 U.S. Rep. 516. Had the 
decision been otherwise, —as for a long period was generally supposed to be the law, 
—assignees in bankruptcy, if the position of the plaintiff in error is correct, would 
lave been utterly without remedy to collect the assets of the bankrupt in districts 
other than that in which the bankruptcy proceedings were pending. Neither the 
State courts nor the Federal courts could have entertained jurisdiction. The Re 
vised Statutes, whether inadvertently or not, have made the jurisdiction of the 
United States courts exclusive in ‘all matters and proceedings in bankruptcy.’ 
Sect. 711. Whether this regulation will or will not affect the cognizance of plenary 
actions and suit, it is not necessary now to determine. At all events, the question 
of such cognizance must be met in this case, and, being important in the principles 
involved, would require much deliberate consideration, had it not been already in 
effect decided by the court. 

“Tn the opinion of the court in Lathrop v. Drake, it was taken for granted, and 
stated, that the State courts had jurisdiction (p. 518); but, as the question was not 
directly involved in that case, it was more fully considered in Eyster v. Gaff, 91 
U.S. Rep. 521, and it was there decided that a State court is not deprived of juris- 
diction of a case by the bankruptcy of the defendant, but may proceed to judgment 
without noticing the bankruptcy proceedings, if the assignee does not cause his ap- 
pearance to be entered, or proceed against him if he does appear. If there were any 
thing in the Constitution to incapacitate the State courts from taking cognizance of 
causes after the bankruptcy of the parties, as the constitutional argument of the 
plaintiff in error supposes, the proceedings in bankruptcy would, ipso facto, determine 
them. But on this subject, in Eyster v. Gaff, the court say: ‘It is a mistake to 
suppose that the bankrupt law avoids, of its own force, all judicial proceedings in the 
State or other courts the instant one of the parties is adjudged a bankrupt. There 
is nothing in the act which sanctions such a proposition.’ Again: ‘ The debtor of 
a bankrupt, or the man who contests the right to real or personal property with him, 
loses none of those rights by the bankruptcy of his adversary. ‘The same courts re- 
main open to him in such contests, and the statute has not divested those courts of 
jurisdiction in such actions. If it has, for certain classes of actions, conferred a 
jurisdiction for the benefit of the assignee in the Circuit and District Courts of the 
United States, it is concurrent with, and does not divest that of, the State courts.’ 
pp. 525, 526. 

“ The same conclusion has been reached in other courts, both Federal and State, 
which hold that the State courts have concurrent jurisdiction with the United States 
courts of actions and suits in which a bankrupt or his assignee is a party. See 
Sumson vy. Burton, 4 Bank. Reg. 1; Payson v. Dietz, 8 id. 193; Gilbert v. Priest, id. 
159; Stevens v. Mechanics’ Savings Bank, 101 Mass. 109; Cook v. Whipple, 55 N. Y. 
150; Brown y. Hall, 7 Bush, 66; Mays v. Man. Nat. Bank, 64 Penn. 74. There are 
contrary cases, it is true, as Brigham v. Claflin, 81 Wis. 607; Voorhees v. Frisbie, 25 
Mich. 476, and others; but we think that the former cases are founded on the better 
reason. 

“The assignee, by the fourteenth section of the Bankrupt Act (R. S., sect. 5046), 
becomes invested with all the bankrupt’s rights of action for property, and actions 
arising from contract, or the unlawful taking or detention of or injury to property, 
and a right to sue for the same. ‘The actions which je in such cases are common- 
law actions, ejectment, trespass, trover, assumpsit, debt, &c., or suits in equity. Of 
these actions and suits the State courts have cognizance. Why should not an as- 
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signee have power to bring them in those courts as well as other persons? Aliens 
and foreign corporations may bring them. The assignee simply derives his title 
through a law of the United States. Should not that title be respected by the State 
courts ?”’ 


After considering some other analogous cases, the opinion proceeds : — 


“The general question, whether State courts can exercise concurrent jurisdiction 
with the Federal courts in cases arising under the Constitution, laws, and treaties of 
the United States, has been elaborately discussed, both on the bench and in published 
treatises, sometimes with a leaning in one direction, and sometimes in the other; but 
the result of these discussions has, in our judgment, been, as seen in the above cases, 
to affirm the jurisdiction where it is not excluded by express provision, or by incom- 
patibility in its exercise, arising from the nature of the particular case. 

“When we consider the structure and true relations of the Federal and State 
governments, there is really no just foundation for excluding the State courts from 
all such jurisdiction. 

“The laws of the United States are laws-in the several States, and just as much 
binding on the citizens and courts thereof as the State laws are. The United States 
is not a foreign sovereignty as regards the several States, but is a concurrent, and, 
within its jurisdiction, paramount sovereignty. Every citizen of a State is a subject 
of two distinct sovereignties, having concurrent jurisdiction in the State, — concur- 
rent as to place and persons, though distinct as to subject-matter. Legal or equita- 
ble rights acquired under either system of laws may be enforced in any court of 
either sovereignty competent to hear and determine such kind of rights, and not 
restrained by its constitution in the exercise of such jurisdiction. Thus, a legal or 
equitable right acquired under State laws may be prosecuted in the State courts, 
and also, if the parties reside in different States, in the Federal courts. So rights, 
whether legal or equitable, acquired under the laws of the United States, may be 
prosecuted in the United States courts, or in the State courts competent to decide 
rights of the like character and class, subject, however, to this qualification, — that 
where a right arises under a law of the United States, Congress may, if it see fit, 
give to the Federal courts exclusive jurisdiction. See remarks of Mr. Justice Field 
in The Moses Taylor, 4 Wall. 429; and Story, J., in Martin v. Hunter’s Lessee, 1 Wheat. 
334; and of Mr. Justice Swayne in Ex parle McNeil, 18 Wall. 236. This jurisdiction 
is sometimes exclusive by express enactment, and sometimes by implication. If an 
act of Congress gives a penalty toa party aggrieved, without specifying a remedy 
for its enforcement, there is no reason why it should not be enforced, if not pro- 
vided otherwise by some act of Congress, by a proper action in a State court. The 
tact that a State court derives its existence and functions from the State laws is no 
reason why it should not afford relief; because it is subject also to the laws of the 
United States, and is just as much bound to recognize these as operative within the 
State as it is to recognize the State laws. The two together form one system of 
jurisprudence which constitutes the law of the land for the State; and the courts 
of the two jurisdictions are not foreign to each other, nor to be treated by each other 
as such, but as courts of the same country, having jurisdiction partly different and 
partly concurrent. The disposition to regard the laws of the United States as ema- 
nating from a foreign jurisdiction is founded on erroneous views of the nature and 
relations of the State and Federal governments. It is often the cause or the conse- 
quence of an unjustifiable jealousy of the United States government, which has 
been the occasion of disastrous evils to the country. 

“Tt is true, the sovereignties are distinct, and neither can interfere with the 
proper jurisdiction of the other, as was so clearly shown by Chief Justice Taney in 
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the case of Ableman v. Booth, 21 How. 506; and hence the State courts have no 
power to revise the action of the Federal courts, nor the Federal the State, except 
where the Federal Constitution or laws are involved. But this is no reason why the 
State courts should not be open for the prosecution of rights growing out of the laws 
of the United States, to which their jurisdiction is competent, and not denied. . . . 

“The case of Teal v. Felton was a suit brought in the State court of New York 
against a postmaster for neglect of duty to deliver a newspaper under the postal 
laws of the United States. ‘The action was sustained by both the Supreme Court 
and Court of Appeals of New York, and their decision was affirmed by this court. 
1 Comst. 537; 12 How. 292. We do not see why this case is not decisive of the very 
question under consideration. 

“Without discussing the subject further, it is sufficient to say, that we hold that 
the assignee in bankruptcy, under the Bankrupt Act of 867, as it stood before the 
revision, had authority to bring a suit in the State courts wherever those courts were 
invested with appropriate jurisdiction, suited to the nature of the case.” 


Women as Lawyers. — The application of Mrs. Belva A. Lockwood, for 
admission to practise as an attorney of the Supreme Court, has been denied. 
When the matter came up, Nov. 6, the Chief Justice said he had been in- 
structed by the court to announce the following decision : — 


“ By the uniform practice of the court, from its organization to the present time, 
and by the fair construction of its rules, none but men are admitted to practise 
before it as attorneys and counsellors. This is in accordance with immemorial usage 
in England, and the law and practice in all the States until within a recent period ; 
and the court does not feel called upon to make a change, until such a change is 
required by statute, or a more extended practice in the highest courts of the States.” 


It was stated in behalf of Mrs. Lockwood, that she had practised at the bar 
of the Supreme Court of the district for more than three years, and was, 
therefore, in that respect within the rule of the court. 


ExtrRAbITION. — TWEED’s Cask. — Tweed, who was arrested by the Span- 
ish government at Vigo, a port in Spain, and surrendered to the United 
States authorities, has at last reached this country in the Franklin. As there 
exists no extradition treaty between the United States and Spain, the surrender 
is, of course, an act of comity only. As such, it may be worth the attention of 
those who seem to think that a government acquires the right to surrender a 
fugitive from justice only by negotiating a treaty for that purpose. 

As Tweed, however, had escaped from arrest in a civil suit simply, it seems 
to us that ‘‘ comity ’’ has been pushed to its extreme limit. We doubt very 
much the wisdom of assuming the obligations that so dangerous a precedent 
may impose on our government. 


ILLINOIS. 


Tue trial of Sullivan for the killing of Hanford —the facts of which are, 
doubtless, fresh in the minds of our readers—has been followed by a most 
extraordinary piece of silliness. It seems that popular feeling was much ex- 
cited by the circumstances of the affair, and that, naturally, Judge McAllister, 
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who presided at the trial, did not in his rulings come up to what the popular 
mind believed the law was, or, at any rate, ought to be, for this particular 
case. ‘The Judge leaned, or was supposed to lean, too strongly to the side of 
mercy; and in the course of the trial, which was a long and excited one, he 
seems, in fact, once or twice to have made remarks which, probably, he him- 
self, on reflection, would consider ill-judged. The jury disagreed. When the 
news of this result became known at the ‘“ board of trade, business ‘was prac- 
tically suspended, and the members engaged in discussion of the case.’ 
Imagine a capital case of the most extreme difficulty and the greatest nicety, 
as this was, managed by a board of trade in committee of the whole. A public 
meeting of the citizens was held, and the result of it all was, that ‘‘ a docu- 
ment was prepared,’’ asking the Judge to resign. This paper received some 
8,000 signatures, and was presented to the Judge by a committee of the citizens, 
headed by a Mr. Ham. What the people can do, however, when they seriously 
take a matter in hand, is, perhaps, best shown by the address with which 
the petition was presented. That ‘‘ document”? is as follows: — 


“Jupce McA.uister, — The committee of gentlemen here present were chosen 
ata public meeting of citizens of this county to perform a certain service in the 
cause of the people, and I have been selected to speak in behalf of the committee. 
The duty with the performance of which the members of the committee are charged, 
is, personally, a painful one. But it is of a public nature; it devolves upon them in 
the capacity of citizens ; they may not, therefore, shrink from its performance; and 
as their judgment and conscience approve the object, they accept the responsibility 
without hesitation. Among the fundamental rights guaranteed to the people of free 
governments, there is none more sacredly cherished than the right of petition. About 
the great right of petition the shield of the Constitution of the nation and of the 
State is thrown. The national Constitution declares that ‘ Congress shall make no 
law ... abridging the right of the people peaceably to assemble and to petition the 
government for a redress of grievances.’ And the constitution of the State declares 
that ‘the people have a right to assemble in a peaceable manner . . . to make 
known their opinions to their representatives, and to apply for a redress of griev- 
ances.’ In pursuance of this great constitutional right we are here; and now, in the 
name of the committee, I present to you, William K. McAllister, Judge of the Circuit 
Court of Cook County, the petition — the respectful petition — of 8,000 citizens of the 
county, praying your resignation of the high office lately conferred upon you by the 
suffrage of the people.” 


The Judge seems to have had the courage to witness unmoved the spectacle 
of Mr. Ham, with the ‘shield of the Constitution of the nation and of the State”’ 
thrown around him, unusual as it must be to him to see a man so panoplied. 

Seriously, we hope the Judge will give the petition all the attention it is 
entitled to, —his quiet disregard. 

We are sorry to add that the Chicago Bar Association seems to have lost its 
head for a time, though wiser counsels finally prevailed. Indeed, so far as we 
can make out, the association was not unanimous in opinion whether any mis- 
takes in law had been made at the trial. And, granting that there had been mis- 
takes, one prominent speaker thought it ‘‘ was pretty late to begin to take up 
blunders ;’’ to which we venture to add, that, late or early, it would be absurd 
and mischievous for the association to attempt to erect itself into a court of 
errors and appeals. 
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We express no opinion as to the merits of the case. But we feel sure that 
the interests of the State, the rights of the prisoner, and the general adminis- 
tration of justice, can receive nothing but harm from such proceedings as we 
have described. 


MAINE. 


ConstiTuTIONAL Law. —VaGRANT. — City of Portland v. City of Bangor. 
It is provided by the statutes of this State, that two or more overseers of the 
poor of any town or city may, by writing under their hands, commit to the 
workhouse ‘‘ all persons able of body to work, and not having estate or means 
otherwise to maintain themselves, who refuse or neglect so to do; and all such 
as lead a dissolute, vagrant life, and exercise no ordinary calling or lawful 
business sufficient to gain an honest livelihood.’? It was decided in Nott’s 
Case (11 Me. 208), that this provision did not violate the State constitution; 
and in Portland v. Bangor (42 Me. 403), that the expenses incurred by any 
city or town in the support of such persons while confined in the workhouse 
were ‘‘ pauper supplies,’ and might be recovered as such of the city or town 
where such persons had their settlements. In the present case, the plaintiffs 
had committed to their workhouse under the above provision of statute one 
Ray, whose settlement was in Bangor, and now sued for the expense of her 
support. The Supreme Court, however, say: — 


“Tf such an arbitrary exercise of power violates no provision of our State con- 
stitution, it very clearly violates the Fourteenth Amendment of the Federal Constitu- 
tion. That article declares that no State shall deprive any person of life, liberty, or 
property, without due process of law; and, while it may not be easy to determine in 
advance what will in every case constitute due process of law, it needs no argument 
to prove that an er parte determination of two overseers of the poor is not such pro- 
cess. Dunn v. Burleigh, 62 Me. 24. 

‘If white men and women may be thus summarily disposed of at the North, of 
course black ones may be disposed of in the same way at the South; and thus the 
very evil which it was particularly the object of the Fourteenth Amendment to eradi- 
cate will still exist. 

“The objection to such a proceeding does not lie in the fact that the persons 
named may be restrained of their liberty, but in allowing it to be done without first 
having a judicial investigation to ascertain whether the charges made against them 
are true. Not in committing them to the workhouse, but in doing it without first 
giving them an opportunity to be heard. 

“Tf the decisions in Nott’s Case and in Portland v. Bangor were correct when 
made, the power therein sanctioned can be exercised no longer. It is abrogated by 
the Fourteenth Amendment of the Federal Constitution, and was, at the time when 
the proceedings on which this action is founded were had. The proceedings being 
illegal, the action cannot be maintained.” 


MASSACHUSETTS. 


Tur Boytston Bank Ropspery. —GLover’s Parpox.— We cut from 
the Boston Transcript the following : — 


“Through the persistent efforts of a sister of the prisoner, and Mrs. Wilson, a 
city missionary of New York, William A. Glover, who was sentenced to the Massa- 
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chusetts State prison, March 31, 1874, for twelve years, for being accessory before 
the fact in breaking, entering, and stealing from the Boylston Bank in this city, in 
January, 1869, has obtained his freedom. The Committee on Pardons of the Execu- 
tive Council have had the matter before them at various times during the last six 
months, and on Thursday virtually decided to grant a pardon, on the ground of the 
innocence of the prisoner. ‘The documents for the release of Glover were not, how- 
ever, issued until yesterday afternoon. The pardon was received at the prison about 
half-past one o'clock, at which time two lady-friends of Glover were in waiting, and 
welcomed him as he came forth from his cell, attired in his citizen’s dress, and 
accompanied him to the home of his sister, who is connected with a highly respecta- 
ble family in Brooklyn, N. Y. During his imprisonment Glover has obeyed the 
rules of the institution, and, as superintendent of the laundry department, he has 
always discharged his duties faithfully. The grounds upon which the pardon was 
issued are set forth in the following 


REPORT OF THE COMMITTEE. 


“The Committee on Pardons, to whom was referred the application of William 
A. Glover, submit the following report: — 

“ Said Glover was convicted of complicity in the robbery of the Boylston Bank, 
which occurred in November, 1869. He was arrested in New York, May 19, 1871, 
and brought to Boston, where he was confined in Suffolk county jail till August in 
the same year, when he was tried before a jury, who disagreed, and he was there- 
upon remanded to jail, where he remained till January, 1872, when he was again 
tried, convicted as above, and sentenced to the State prison for the term of twelve 
years. He has been confined in all about five and a half years. The only witness against 
Glover at both trials was Thomas H. Pratt, who had been released from the New 
York City Tombs that he might testify against him. At the second trial there was 
some evidence, independent of Pratt, that Glover had something to do with the 
stolen property, and was, therefore, accessory after the fact, which evidence, in 
addition to and corroborative of the testimony of Pratt, resulted in a conviction. 

“It was proved, and Glover has never denied, that some of his business associates 
were criminals, and that some of his business transactions were dishonest; but he 
has always asserted his innocence of the crime for which he is suffering imprison- 
ment, and his belief that Pratt was actuated by revenge in testifying against him, 
as well as by the hope of himself escaping imprisonment and obtaining a pecuniary 
reward, 

“ An unsuccessful effort was made to obtain for Glover a new trial, on the ground 
that Pratt’s testimony was false, according to his own admission. The district- 
attorney who tried the case for the government admits that Glover could not have 
been convicted without the testimony of Pratt, and also admits that the application 
for a new trial would have been successful had the testimony of a Mrs. Wilson, rela- 
tive to her conversations with Pratt and his admissions to her, been believed and ac- 
cepted as true. 

““The papers in this case indicate that the prisoner was convicted of being 
accessory before the fact by evidence, such as it was, that he was accessory after the 
fact. Glover is about thirty-five years of age, and his business was that of a broker 
and dealer in diamonds, jewelry, &c. There was nothing in his childhood and boy- 
hood that pointed to his present condition. While his business brought him in con- 
tact with disreputable persons, there is evidence that he sustained a fair reputation, 
enjoyed a good credit, and was not regarded as belonging to the criminal class. 
There is abundant evidence that Pratt is a thoroughly bad character, and that he 
might have been, and probably was, actuated by the motives attributed to him in 
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testifying against Glover. He is said to be serving a sentence in a penitentiary for 
crimes committed since the conviction of Glover, and ‘he is wanted’ by Boston 
detectives for swindling operations committed here. 

“There is proof, beyond a reasonable doubt, that Rev. Mrs. Wilson, whose testi- 
mony was relied upon to obtain a new trial, is a lady of intelligence and good 
character, and entitled to entire confidence. She testifies, that, while she was visiting 
the Tombs in the capacity of a city missionary, she became acquainted with Pratt, 
who on one occasion informed her that she would not see him there again, as he had 
a scheme to obtain his release. She next heard of him as a witness, upon whose 
testimony Glover was convicted. She next met him on the street, when he displayed 
money which he had for going to Boston as a witness against Glover. Subse- 
quently, in her own house, when Pratt called with another man, who had been the 
recipient of kindness in prison, he confessed to her that his testimony at the trial of 
Glover was ‘false in every essential particular ;’ and assigned as a reason for his 
action ‘a grudge against Glover,’ whom he had now ‘paid off.’ 

“In September, 1874, one Bullard, who had just returned from France, was ar- 
rested in New York, upon the charge of robbing the Boylston Bank; and he is now 
serving a long sentence in our State prison for his participation in that crime. 
He declared to the detectives who arrested him, and now declares, that only three 
men besides himself were concerned, — one of whom is dead, one is in the Pennsyl- 
vania penitentiary, and one a fugitive from justice. He never heard of William 
A. Glover until he heard of his conviction, and he is sure he had no knowledge of 
the crime before it was committed, and no guilty knowledge of it afterward. Bul- 
lard’s story was believed by the detectives who arrested him, and is believed also 
by one or both of the officers who arrested Glover. It may be stated, in this con- 
nection, that our State prison officials, who have seen much of Glover as well as 
Bullard during the last few years, are satisfied that Glover had no knowledge of 
the robbery before it occurred, and did not knowingly, if at all, handle any of the 
stolen securities. 

“The committee admit that there is much force in the objections to the pardon of 
Glover that are set forth in the report of the district-attorney ; but it may be said, 
in reply thereto, that, at the time of Glover’s trial, there was much excitement. 
Public sentiment demanded a victim. His guilt was by many taken for granted. 
The true character of the only witness against him was not fully known. Mrs. 
Wilson was not accepted as a credible witness on the application for a new trial, 
and Bullard did not appear to give a full account of the robbery until September, 
1874. The present attorney-general of the State, who had occasion, as counsel, to 
make himself familiar with this case when the petition for a new trial was pending, 
certifies that he became thoroughly convinced that Glover had been wrongfully con- 
victed, and this before the arrest and conviction of Bullard, which shed additional 
light upon the question. : 

“The committee are not prepared to express the opinion that Glover is innocent ; 
but there is so much evidence, and much of it new, to show that he was not ‘ acces- 
sory before the fact,’ and so little evidence that he was ‘accessory after the fact,’ 
that they unite unanimously in recommending his pardon, with the usual conditions. 

“ For the committee, H. G. Kyieut, Chairman.” 


It is unusual to find in the newspapers reports from the Committee on 
Pardons of the Executive Council. There seems to be a desire in some quarters 
that the facts of this remarkable case should be made public; and, as we sympa- 
thize strongly in this desire, we have taken some pains to collect information, 
and will proceed to state a few circumstances, in our judgment very far from 
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unimportant, which do not appear in the foregoing report. The witness, 
Pratt, was confined for some eleven months in New York, but had never been 
arraigned for, much less convicted of, crime. His ‘* scheme”? for obtaining 
his enlargement was simple. He wrote to his counsel that he knew the where- 
abouts of a certain A., who had been concerned in the robbery in question. 
I[is counsel communicated this to the bank, and the latter to the proper author- 
ities, by whom a messenger was at once despatched to see Pratt, and take 
down his statement. This, when received, was found not sufficient to con- 
vict A., the only man Pratt had in view, but to implicate Glover, whom he 
did not intend to touch, so strongly, that Glover was arrested, and brought 
here for trial. He was defended by the ablest counsel, and the jury disagreed. 
Pratt, at this trial, said, that, a short time before the robbery, when he was 
a clerk in the employ of one William R. Gray, of New York, a dealer in stolen 
bonds, Glover came into the office, and Gray, saying that business was dull, 
asked him if he could not get him some “ stuff.’’ Glover said that he knew 
of a ‘*job”’ that was coming off, and he should soon have what Gray wanted. 
A few days before the consummation of the crime, Glover came with Pratt to 
Boston, registered his name in what was afterwards considered to be a dis- 
guised hand as from Hong Kong, and spent Thanksgiving Day here, during 
which day —a cold one — they walked down the Common, and down Boylston 
Street on the side opposite that on which steod the bank. When they reached 
that, Glover pointed to it, and said, ‘‘ There is a bank which will soon catch 
hell.”? The next day they returned to New York, and, four days after, Pratt 
saw Glover forge the signatures of some of the owners of registered United 
States bonds, and acknowledge them before one Martine, who in turn 
subscribed another name (a fictitious one) as that of an attesting notary- 
public. 

At the first trial this testimony was not sufficient, but, at the second, Pratt 
gave the same evidence; and this time the government had procured one of 
the very bonds on which the owner’s name had been forged, which had been 
attested by this Martine in the name of a non-existent notary, and which was 
shown to have been stolen from the Boylston Bank. When the prosecuting 
officer stated in his opening that such evidence would be given, the prisoner’s 
counsel asked for and obtained, on the ground of surprise, a postponement 
of the trial for a fortnight. But, at the end of that time, the defence had no 
explanation that satisfied the jury. Glover himself testified in his own behalf, 
and was convicted. A motion was made in the Superior Criminal Court for a 
new trial, in which this ‘‘ Rev.’’ missionary was fully heard. She, and a crim- 
inal person who had been pardoned from prison upon her representation that 
he was dying, — and who was sufficiently intimate at her house to call there 
frequently and introduce Pratt as a visitor there, — were present, and exam- 
ined; and the court refused to grant a new trial. The question before it was 
not whether the convict should absolutely be set free, but whether there was suffi- 
cient doubt of the complete regularity of his conviction to warrant giving him 
a second chance. And there was not that degree of doubt. Pratt, though 
not virtuous, nor in any way justified by the government, was decidedly 
intelligeut, was himself the son of a clergyman, had shown no malice against 
Glover, had no motive to say he had sworn falsely against him, and was very 
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clearly no such fool as to accuse himself of violating the Ninth Command- 
ment without motive, and to do so to the active friends of Glover, known 
to him to be such. Exceptions were taken to the Supreme Judicial Court, 
ably argued for the defence, and overruled. 

Then the woman we have referred to, and the man who had escaped 
prison, and apparently recovered his health by her means, induced our excellent 
Lieutenant-Governor to go to New York and inquire into the case of the 
unfortunate Glover; and afterwards, it seems, the case was heard by the Com- 
mittee on Pardons, sitting as a court of errors and appeals, and feeling 
themselves competent to decide, after hearing the criminal only, or chiefly 
those nice points of law which are not understood by the Supreme and 
Superior Courts. 

The cobweb which seems to have enmeshed the wits of the Honorable 
Council was, that the principal facts which showed Glover’s complicity in the 
robbery, — those which were so completely corroborated by the production of the 
bond and the proof of his handwriting thereon, — those facts were posterior in 
point of time to the robbery; but they none the less proved, in connection with 
the others, that he was accessory before the fact to the satisfaction of the court 
and jury. And no one who has observed the solicitude with which the rights 
of accused persons are guarded in our courts will imagine that any man erro- 
neously convicted, and with the best legal counsel to point out every error, 
will appeal in vain to any such tribunal. The difficulty is on the other side. 
We have gradually made it excessively difficult to convict a criminal. It has 
been well said, that it is almost impossible to convict a murderer according to 
law. And, when the man is convicted, any men who happen to be members 
of the executive council, and to be particularly soft-hearted, may think it 
their duty, five years afterwards, to revise and correct proceedings which 
they not only cannot then understand so well as the proper tribunals did at 
the time, but which, very probably, they could not rightly have understood if 
they had taken place in their presence. 

Such exercise of the pardoning power, which has grown far too frequent, . 
if not habitual, in our Commonwealth, calls ioudly for public observation. 

The credit accorded to Bullard, now in the State prison on account of his 
share in the crime, and who, it seems, has said that he did not believe that 
Glover had any thing to do with it, is charmingly innocent. So is the pro- 
found confidence reposed in the judgment of the prison officers and the detec- 
tives. It is singular that the opinions of such persons should, in the minds of 
the counsel, be weighed against the verdict of a jury and the decision of a 
judge. 

But leaving out of view the question whether importance should be attached 
to the testimony of a convicted thief, given to officers and others in his prison, 
and without cross-examination,— whether one-half of the inmates of the 
State prison should be released on the evidence or opinions of the other half, 
— we will add, that it was clearly proved, that, during all the time before the 
robbery covered by Pratt’s account, Bullard was actively and continuously 
engaged in boring through the bank-safe, and could not know what was going 
on in New York. But the very great looseness of the thinking faculties in 
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certifies that he became convinced that Glover had been wrongfully convicted. 
He has never certified any such thing; and no one has been absurd enough to 
ask him, as attorney-general, to give a certificate in a case in which he had 
been counsel for the defendant before his public appointment, and with which 
he afterwards had no connection. This he himself tells us, adding, that, if he 
ever said any thing to warrant the statement, it was that he believed Glover 
knew he was buying the stolen bonds, but did not believe he had previous 
knowledge of the robbery. He was not present at any trial, and knew nothing 
of the facts developed. 

Is this a certificate of innocence, and one which should outweigh the ver- 
dict of a jury and the judgments of courts? Perhaps, some day, the judge of 
the Court of Appeals will remember the advice which Lord Mansfield gave 
to Sir William Jones, then going out to India as a judge: Give your judg- 
ments, but never the reasons for them. Your judgments will doubtless be 
right, but your reasons will be very apt to be wrong. But Sir William was 
going to be a judge, and to hear arguments from both sides before he gave 
his judgments. The trouble with the Council is, that they hear a great deal 
more of one side than of the other, and perhaps a good deal out of court, espe- 
cially when inquiries are made by one of them in New York; and that, more- 
over, it is pleasant to be merciful. So the quality of mercy is strained in too 
many instances, and the softness which we admire in the heart becomes less 
admirable when it affects the head. If reasons are as plenty as blackberries, 
it is better not to give them, if they convince only the reasoner. 

If the new evidence suggested had any value, the statement of that would 
have been worth all the rest. It is only new evidence which the executive 
should consider. And it would be well to remember also that society has its 
claims, as well as the criminal. 


ALTERATION OF Note. — Citizens’ National Bank v. Richmond. — This case 
arose out of somewhat curious circumstances. The defendant indorsed the 
note of L. W. Pond for $500. Pond in some way, by the aid of chemicals, 
contrived to render the figures and words showing the amount of the note in- 
visible, and raised the amount of the note to $2,000. The note was then pre- 
sented by him to the plaintiffs for discount, and the plaintiffs discounted it in 
the ordinary course of their business, and in good faith. Pond was subse- 
quently arrested, and held to answer to the charge of a large number of fraudu- 
lent transactions. Some doubt having arisen as to the note in question, the 
bank, in the presence of the defendant and without objection on his part, 
applied a solution of nutgalls to the writing, which disclosed the change that 
had been made in it. At maturity, payment was demanded, and two notices 
were sent to the defendant, as indorser, — one as upon a note for $500, and one 
as upon a note for $2,000. The lower court ruled that the plaintiffs could not 
recover; and they alleged exceptions. The Supreme Court has now over- 
ruled the exceptions, on the ground that ‘‘ the defendant never made the note 
for $2,000, which was the only one that the plaintiffs accepted.’’ 
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MINNESOTA. 


Tue difficulties that Mrs. Lockwood met in her application for admission to 
the bar of the Supreme Court of the United States, exist, it seems, in this 
State too. Mrs. Darsett applied to Judge Young for admission. _ She passed 
a ‘‘ brilliant examination,’’ and possessed the requisite qualifications of char- 
acter, learning, and ability. The Judge, however, construed the statute, that 
‘‘any male person of the age of twenty-one years,’’ with certain qualifications, 
is entitled to admission, to prohibit by implication the admission of women; 
and refused Mrs. Darsett’s application. In denying the petition, the Judge 
took occasion to say : — 


“The law is noted for its conservatism, and especially so is that class of lawyers 
and judges who have made their profession a life study, and believe that a lawyer 
can only attain to a standing worthy of his calling by a life-long application thereto. 
The part assigned to women by nature, is, asa rule, inconsistent with this idea. The 
work which the wives and mothers of our land are called upon to perform, and the 
part they are to take in training and educating the young, and which none other can 
do so well, forbids that they shall bestow that time early and late in labor, so essen- 
tial in attaining to the eminence to which the true lawyer should ever aspire. It 
cannot, therefore, be said that the opposition of courts to the admission of females to 
practise, when such opposition has been manifest, is to any extent the outgrowth of 
that conservatism, or, as it is sometimes styled, ‘old fogyism,’ which is opposed to 
the enfranchisement of women: it arises rather from a comprehension of the magni- 
tude of the responsibilities connected with the successful practice of law, and a desire 
to grade up the profession, and encourage only those to adopt the same, as, from their 
attainments, natural and acquired, are qualified for, and, from their adaptability and 
earnestness, it may reasonably be expected will honor, the calling. Sex is by no 
means the only criterion by which to determine this question, as is evidenced by the 
many male persons applying for admission, whose characters, learning, and ability 
entitle them to take but a low seat in the practice. Such is the proportion of this 
class of applicants received, that the ‘lower seats’ are all full; and, for the honor of 
the profession, it is desirable that every means shall be adopted which will tend to 
raise the standard of legal ability, not forgetting the moral worth.” 


In Wisconsin, a similar application has been made in behalf of Miss 
Goodell, whose present position is thus given in the Chicago Legal News :— 

“Chief Justice Ryan, of the Supreme Court of Wisconsin, in a solemn adjudica- 
tion from the bench of that august tribunal, said that a woman could not practise 
law in that State; and still she does! Miss Goodell was admitted by Judge Conger, 
of Janesville, to practise in his court. She afterwards applied to the Supreme Court, 
and had the law laid down as stated above. Notwithstanding the opinion of the 
Supreme Court that a woman cannot practise, Judge Conger has not revoked Miss 
Goodell’s license, but allows her to practise in his court, in contempt of the decision 
of Chief Justice Ryan; and we are informed she is doing a good business.” 


MISSOURI. 


Quast Corporations. — oF Counties. — Harrison et al. v. 
The County of St. Louis. —The defendants contracted with one Luken to lay 
water-pipes along certain streets to the grounds of the county insane asylum, 
there to connect with the cistern of the asylum. The work was to be done to 
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the satisfaction of the county engineer, and was to be superintended by him. 
Provision was also made in the contract that such precautions should be taken 
in the execution of the work as the engineer should direct. In the prosecution 
of the work, a ditch was dug on the grounds of the asylum, then owned by the 
county. The minor son of the plaintiff, in the employ of the contractor, was 
engaged in laying the pipe along the bottom of this ditch, when the sides caved 
in, owing to insufficient shoring, and he was suffocated. The defendants 
demurred to the plaintiff’s petition, setting out the above facts, on the ground 
that the county is a political subdivision of the state, and not a body corporate, 
either private pr municipal, liable for the misconduct of its servants or em- 
ployés. The Supreme Court overruled the demurrer. The court says (per 
SuEerwoon, J.):— 


“Tn the view we have taken of this case, it would be foreign alike to our purpose 
and the facts admitted by the demurrer to question the correctness of the proposition 
so generally concurred in elsewhere, asserted in Reardon v. St. Louis County, 36 Mo. 
555, ‘ that quasi corporations, created by the legislature for the purposes of public 
policy, are not responsible for the neglect of duties enjoined on them, unless the action 
is given by the statute.’ But as Mr. Justice Metcalf, in Bigelow v. Randolph, 14 
Gray, 541, when speaking of the rule established in Mower v. Leicester, 9 Mass. 247, 
that a private action cannot be maintained against a quasi corporation for neglect of 
corporate duty, unless the action be given by the statute, very appropriately remarks : 
* This rule of law, however, is of limited application. It is applied in the case of towns 
only, to the neglect or omission of a town to perform those duties which are imposed 
on all the towns without their corporate assent, and not to the neglect of those obliga- 
tions which a town incurs when a special duty is imposed on it with its consent, ex- 
press or implied, or a special authority is conferred on it at its request. In the latter 
case, a town is subject to the same liabilities for the neglect of those special duties to 
which private corporations would be, if the same duties were imposed, or the same 
authority conferred on them, including their liability for the wrongful neglect as well 
as the wrongful acts of their officers and agents.’ 

“Tn the case at bar, the county of St. Louis was not engaged in the discharge of 
duties imposed alike by general law on all counties, — duties whose performance, if 
neglected, might have been enforced by appropriate procedure for that purpose ; but 
in the discharge of a self-imposed duty not enjoined by any law. And the test of the 
matter is this: That the county could not have been compelled to enter on the 
work for whose performance it contracted. 

“If the doctrine asserted in Bigelow v. Randolph, supra, be the correct one, — and 
it has received the approval of Mr. Justice Dillon in his work on Corporations, vol. ii. 
sect. 762, — and if, as before stated, the county undertook the contract of its own voli- 
tion, and not in the observance of a public duty imposed by general law, — then there 
is no refuge from this result: that the county, in regard to the performance of that con- 
tract, must occupy the same attitude as if a mere private corporation, and the work 
thus contracted for should be deemed a private enterprise, undertaken for its own 
local benefit ; and this is more especially the case, as the work at the time of the 
occurrence, which resulted in this action, was being done on its own property. And 
it certainly can make no difference, in point of principle, whether the ‘special duty 
is imposed with its consent, express or implied,’ or whether, as in the present case, 
it voluntarily assumed the performance of that which, if imposed by the legislature, 
and assented to by the county, would have become a special duty. For it is the 
element of consent which attaches civil liability, with its attendant consequences, to 
the act done; in other words, as certain results flow from the acceptance by the 
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quasi corporation of that violation which fixes its liability. Consequently, it must 
become quite immaterial whether the thing done, from which civil liability ensues, 
originates in the free act of the county in the first place, or whether it is legislative 
permission, and its subsequent acceptance by the county, which gives origin to the 
act whose negligent performance produces the injury complained of. . . . 

“ This case is one of first impression in this State, and perhaps elsewhere ; and if 
it goes beyond adjudicated cases, it certainly does not go beyond the principles which 
those cases enunciate.” 


Suicipe. — A novel claim, says the Central Law Journal, has been filed in 
the Probate Court by the proprietor of a hotel in St. Louis. It is against. the 
estate of a person who committed suicide in the claimant’s hotel, and by which 
he was greatly damaged in his business, from the boarders leaving his house 
on account of the tragedy. It is contended that a man committing murder 
upon another is liable for damages, and consequently a man murdering himself 
is equally responsible for any injury that may result from his rash and illegal 
act. 


H. M. Vories, judge of the Supreme Court, died Oct. 30, in his 
sixty-sixth year. 


NEW YORK. 


JURISDICTION OVER LANDS CEDED TO THE Unrtep States. — The 
Army and Navy Journal contains an interesting discussion, from the military 
point of view, of the recent occurrence at West Point. The Journal says :— 


“ A few weeks ago we alluded to the case of a second-class private of engineers, 
who, while on duty as a sentinel at West Point, mortally wounded a hack-driver 
As the case involves some points of interest to the army, we propose to discuss it. 
In the first place, it is to be observed that the shooting by the sentinel occurred on 
lands belonging to the United States, to which the New York legislature had spe- 
cially ceded jurisdiction. Nevertheless, a justice of the peace issued a warrant for 
the arrest of the sentinel, for violation of the laws of New York; but permission to 
execute this process was refused by the then superintendent, who, however, per- 
mitted a county coroner to come on the reservation and empanel a jury, which 
found that the citizen came to his death at the hands of the soldier. Mean- 
while, United States Commissioner Osborne had been communicated with, and a 
warrant duly issued placed in the hands of a deputy United States marshal and 
duly acknowledged by the commanding officer, and the sentinel turned over to 
the United States civil authorities of criminal jurisdiction. In due time the case 
came on for hearing in the commissioner’s court in New York City, the United 
States being represented by General B. F. Foster, Assistant District-Attorney, and 
the prisoner, under special permission from the Secretary of War, by Professor 
Gardiner, professor of law at the Military Academy. From the evidence ad- 
duced,—all possible witnesses having been examined, —it appeared, that shortly 
after midnight, while the sentinel was walking post between the academic build- 
ing and South gate, he heard a carriage rapidly proceeding by the lower road, in 
front of Cadet Hospital, towards that gate. Stepping to the junction of the 
roads near a gaslight, he challenged the driver —a stranger — three times, ordering 
him to halt, which summons was not immediately obeyed. The sentinel then 
ran in front of the team to stop it, but had to spring to one side to avoid being 
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run over. As the carriage passed, his piece was fired in close proximity. The 
ball was cut in two by passing through the carriage lamp. It there pierced the 
cushion of the driver’s seat from beneath, and penetrated the driver's leg between 
the knee and thigh, carrying into the wound portions of the cushion. ‘The wound 
was not necessarily mortal, but in a few days tetanus ensued, resulting in death. 
It further appeared by the evidence, that the sentinel was required to load his 
piece at ten o’clock with ball cartridge, not only to give an alarm in case of fire, 
but to use, if necessary. He was required to stop and examine all suspicious 
characters and vehicles; to take them to the guard-house at the entrance-gate, if 
necessary, for examination; and to prevent fast driving. These orders were un- 
doubtedly legal, as they were concluded to be, and were given in the exercise of 
a discretion imposed upon all commanding officers intrusted with the care of large 
quantities of government property, on military sites exclusively under the juris- 
diction of the national government. 

“ As certain citizens are permitted to reside at West Point, and a hotel is located 
there, with sanction of the proper authorities, the question of extent of military 
authority in matters of police as to citizens: also became an element to be considered. 
It was long ago held by a United States attorney-general, that, although there is a 
United States post-office located at the Point, it did not authorize a citizen to insist 
on a right of way to such office, when the post commander, in the exercise of his 
military discretion, chose to exclude them. In the same manner, it may be said, 
that whoever comes upon a military post, whether for business or pleasure, comes 
there subject to such military police regulations as the commanding officer, in his 
judgment, may deem necessary. 

“In defence, the sentinel set up an accidental shooting ; but it was also argued, 
that, even had it been deliberate, a certain amount of discretion, such as an ordinary 
man would use, was vested in the soldier, in determining how he was to obey his 
lawful orders, and compel the hackman to submit to inspection. It was conceded 
that there had been no malice on the part of the soldier, as the evidence showed he 
was a stranger to the deceased. If he had acted unlawfully and wilfully, then, 
under the Revised Statutes of the United States, the shooting would have been 
‘manslaughter.’ He was, however, as was argued by counsel, acting lawfully when 
he challenged and endeavored to halt the driver. Assuming the shooting to have been 
intentional or wilful, — which the direction of the shot, when the sentinel was so close 
to the deceased, made highly improbable, — nevertheless, the sentinel acted under 
lawful orders, and not in excess of the discretion reposed in him, and was, there- 
fore, not amenable under the statute. 

“After a careful hearing, Commissioner Osborne laid the case and all the 
evidence before the United States grand jury for the Southern District of New 
York, who refused to find a ‘true bill;’ and, on motion of prisoner’s counsel, he 
was duly discharged, and returned to duty. Since then, we understand that the 
local State grand jury and district-attorney for Orange County have, within the week, 
undertaken to investigate this case under the laws of New York, and that this grand 
jury found a ‘true bill.’ In doing this, officers at West Point, though not all who 
were material, were summoned to Newburgh as witnesses, at their own expense, and 
temporarily withdrawn from their public duties. If the subpoenas served upon them 
had shown on their face that the case was the identical one we have referred to, we 
believe they would have been justified in refusing to recognize the validity of the 
process. While respect to the civil authority is always to be enjoined upon the 
military man, yet it is also to be borne in mind that unconstitutional process, or such 
as has been issued without jurisdiction, — as was the case of that from this last coro- 
ner’s jury, —is absolutely void. We have no more noticeable instance than in the laws 


SUMMARY OF EVENTS. 879 


of some States, which, when a habeus corpus is issued from the State court, authorize 
the sheriff to take into his custody the individual whose liberty is sought. Yet the 
United States Supreme Court has declared that an army officer, served with such a 
writ to produce a soldier on ground of illegal enlistment, should neither surrender 
his custody nor produce him, but only make respectful return of the grounds for 
holding him. 

“We are ata loss to conceive how the local State authorities can assume to 


' interfere in this matter, after the numerous decisions upon the point. Cession of 


jurisdiction must be for some purpose ; and, if not for this, it is difficult to determine 
what the object could be. For offences not committed on the ceded tract, the State 
authorities would undoubtedly have jurisdiction ; but in this case Congress had, by 
law, provided for the identical offence, and as to the court where triable. Exclu- 
sive legislation signifies exclusive jurisdiction. As well might the State authorities 
claim jurisdiction over an offence committed in the ceded tract, commonly called 
the District of Columbia. We presume a warrant will be issued by the State au- 
thorities, and a demand made on the soldier’s present commanding officer for his 
surrender. 

“ Over half a century ago, Attorney-General Wirt delivered an interesting opinion 
on the duty of a commanding officer, under the present fifty-ninth article of war. 
Said he: ‘ The commanding officer owes a duty to the men under his command, — he 
owes them the duty of protection, so long as they continue in the faithful discharge 
of their duty. This duty is first in point of time, and highest in point of obligation. 
This thirty-third article (now fifty-ninth) gives him no authority to withdraw that 
protection and deliver over his men to others, except in the case which it describes, 
where they are accused of such an offence as is punishable by the known laws of the 
land. ‘To justify him in delivering them up, he must see that the case described by 
the article has arisen. He is required by his duty to exercise his judgment upon 
the case. Itis not enough to tell him that some offence has been committed: he 
must know what the specific offence is, in order that he may see whether it is an 
offence “ punishable by the known laws of the land.’’’ 

“Tn the case under consideration, the State authority, having no jurisdiction, can 
make no lawful demand which will withdraw the soldier from his duty and service 
to the general government. Any legal process void for want of jurisdiction is abso- 
lutely null, and whoever acts under it does so at his peril. The laws of the land in 
this case are those of the United States, and not of the State. Should the soldier 
chance to be arrested under it, his counsel propose to apply to the United States 
District Court for a writ of habeas corpus, and thus take him by summary proceedings 
from the custody of the State sheriff.” 


Revenve Tax. — United States vy. Halloran. — Usirep States District 
Court, SoutHerN District or New York. — An action to recover an unpaid 
tax on spirits. The producing capacity of the defendant’s distillery was duly 
fixed by a survey made in accordance with the provisions of the tenth section 
of the ‘* Act imposing taxes on distilled spirits,’’ approved July 20, 1868 (15 
Stat. 129), at 1,551 gallons of spirits per diem, eighty per cent thereof being 
1,224 gallons. During the month of March, 1869, the defendant, in fact, 
produced less than eighty per cent of the producing capacity of his still; was 
assessed for the actual amount produced, and paid the assessment. The 
government sued to recover the difference between the tax paid and the 
amount of the tax upon eighty per cent of the capacity of the still. The 
court (SuipMan, J.), after referring to the above facts, says: — 
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“ First, The twentieth section of the act of July 20, 1868, made the producing 
capacity, under the above-recited facts, and not the amount produced, the measure of 
taxation. 

“ The distiller was, at all events, made taxable for a production of spirits not less 
than eighty per cent of the producing capacity of his distillery, as determined by the 
survey ; whether that quantity was actually produced by him or not, or whether he 
used a bushel of grain or not, eighty per cent of the estimated (not actual) capa- 
city of the distillery was the smallest amount for which he was made taxable. If he 
actually produced more, or if the quantity of grain or other materials used for dis- 
tillation, as ascertained by tlie assessor, showed a larger production, he was made 
taxable to the full extent of that production thus shown. Collector v. Beggs, 17 
Wall. 182; Pa'man v. Collector, 20 id. 189. 

“ Second, An assessment by an officer is not a condition precedent to the collec- 
tion of taxes, where the statute prescribes the amount to be paid ; and this amount 
can be recovered in an action of debt. 

“ An assessment is only determining the value of the thing taxed, and the amount 
of the tax required ofeach individual. It may be made by designated officers, or by 
the law itself. Dollar Savings Bank v. United States, 19 Wall. 227; 9 Alb. Law Jour. 
802. The twentieth section of the statute imposing a tax upon distillers (15 Stat. at 
Large, 133), indeed, requires that the assessor shall determine whether the distiller 
has accounted in his return for the product of the materials which he used; and a 
rule is prescribed by which such ascertainment shall be made. No question is raised 
in this case that the true amount of spirits which was actually made, or which should 
have been made, was not returned and correctly ascertained by the assessor. It is ad- 
mitted that the spirits actually made did not equal eighty per cent of the producing 
capacity. Under these facts, the law itself, and not the assessor, determined that the 
measure of the taxation to be imposed upon the distiller was eighty per cent of the 
producing capacity. He had become liable to pay upon the eighty per cent, and 
might have been liable to pay more, in case he had produced beyond the minimum 
rate, or if the quantity of grain used for distillation, as ascertained by the assessor, 
shows a larger production. 

‘* Third, In an action upon the distiller’s bond, an erroneous assessment, which 
did not include the amount actually due, as prescribed by the statute, is not conclu- 
sive against the government. It is claimed by the defendant, that the assessor had 
assessed upon the distiller’s return, and had found that $1,496 only, was due for 
barrel tax and per diem tax, which amount was collected by distraint, and that the 
assessment so made and paid is final and conclusive, and the government can have 
no action for the recovery of any tax for the month of March, even though the tax 
which was collected was for a less sum than might have been assessed under the 
law. 

“ The principles which have been declared in Dollar Savings Bank v. United States, 
19 Wall. 227, and in Clinckenbeard vy. United States, 21 id. 65, seem to be decisive upon 
this point. In the former case, it was held that an action of debt would lie to re- 
cover an amount due for taxes which had not been assessed. The latter case de- 
cided that, in an action against a distiller upon his bond to recover the amount of an 
assessed tax, the assessment, though not appealed from, was not res adjudicata and 
was not conclusive, and that the defendant was not precluded from showing its 
erroneous character. 

“ The government is not suing upon the assessment of the officer, but has re- 
sorted to an action of debt to recover a tax which has never been assessed in accord- 
ance with the statute. The assessment which was made is not such a judgment or 
decree as to bind the government in this collateral proceeding.” 
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PENNSYLVANIA. 


Hon. WALTER H. Lowrie. — ‘‘ On Thursday last, Judge Lowrie died at 
his residence in Meadville, where, since December, 1870, he has been dis- 
charging his duties as President Judge of Crawford County. Judge Lowrie 
was born on March 31, 1807; he was educated at the Western University at 
Pittsburgh, studied law with Judge Forward of that city, and was admitted 
to the bar at an early age. 

*‘In the fall of 1851, when the first election for justices of the Supreme 
Court was held under the constitutional amendment of 1850, he was elected 
as one of the members of the bench, and drew the term of twelve years. He. 
took his seat as a justice of the Supreme Court, in December, 1851, and in 
December, 1857, he was commissioned chief justice for six years, in place of 
Chief Justice Lewis, whose term of office then expired. 

“* After his retirement from the Supreme Bench (in December, 1863), he 
resided in this city (Philadelphia), until he moved to Meadville. 

‘« By the act of Feb. 24, 1870, Crawford County was created into a 
separate judicial district, known as the 30th District, and the people of that 
district, in the fall of that year, elected him their president judge. He took 
his seat on the bench there in December following, and has for the last six 
years been faithfully performing his duties as judge of that district. His 
decisions while upon the Supreme Bench are found commencing in Harris’s 
Reports, and concluding in Wright’s. While a few of them may not have 


been followed by his successors, still, most of them show his learning and 
purity of character, and mark him as a jurist of more than ordinary ability.” 
— Legal Intelligencer. 


RHODE ISLAND. 


Income Tax. — The first authoritative answer to the much-discussed ques- 
tion, whether the United States can maintain an action against a citizen who 
has neglected to make his return, but has paid the tax assessed by the United 
States assessor, with the added penalty for his neglect, to recover any deficit 
in the tax, in case the amount so assessed is less than the true amount, has 
been given in the case of United States v. Hazard, lately decided in the 
Circuit Court. The facts appear in the opinion of the court (CLIFroRD 
and Know es, JJ.), which was delivered by the district judge, as follows : — 


“ Questions more novel, interesting, and important, than those arising under the 
demurrers in this case, are in this district but rarely presented for consideration. 
Of this the learned counsel of the parties seemed to have been mindful, and, ac- 
cordingly, in their arguments (by agreement submitted in writing), have discussed 
those questions with commendable fulness, painstaking, and vigor. 

“The action is one of debt, to recover the sum of $17,451.05, for a tax on defend- 
ant’s income, alleged to be due to the United States for the year 1868, by virtue of 
sect. 13 of the act of Congress approved March 2, 1867 (14 Stat. at L. 477). The 
suit was entered at the June Term, 1875, of this court, and, by order of the Treasury 
Department, was continued, though not answered, until the November Term follow- 
ing, when, by leave, the defendant made reply, filing with the general issue three 
special pleas, each of them in substance setting up as a bar to recovery the pay- 
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ment by the defendant of the assessment upon him for income for the year 1868, 
made by the assistant-assessor of the district, together with the fifty per cent pen- 
alty imposed on account of his failure to make return of his income for that year. 
To these three special pleas the plaintiff demurs seriutim ; but, in their briefs and 
arguments, the learned counsel of the parties treat the three as in fact substantially 
one only. 

“In support of the demurrer, the plaintiff avers that the principles of construc- 
tion and decision established and promulgated by the Supreme Court of the United 
States in Dollar Savings Bank vy. United States, 19 Wall. 227, clearly recognize and 
affirm the right of action in this case as against the bar set up in said special pleas; 
and to substantiate this averment, and repel all assaults upon it, was throughout the 
endeavor of his learned counsel; and, on the other hand, to weaken and overthrow 
this position of the plaintiff, was the endeavor of the learned counsel of the defend- 
ant throughout his elaborate and ingenious argument. Indeed, it may be said that 
the only point of contestation presented was the correctness or soundness of. this 
proposition of the plaintiff. As the court should rule upon this point for the plain- 
tiff or the defendant, it was in fact conceded, must it sustain or overrule the 
plaintiff's demurrers ¢ 

“To the question thus presented, the court has given consideration, with a result 
which renders it unnecessary to recapitulate, canvass, or criticise the arguments of 
the learned counsel of either party. Its conclusion is, that the case above cited is, 
as claimed by the plaintiff, a case directly in point, to be construed and respected as 
a precedent decisive of the point presented, controlling the action of this court, and 
compelling a sustaining of the plaintiff's demurrers. And this, too, even were the 
principles embodied in that precedent as unaccordant with the views of the presid- 
ing judge as with those of his associate of this term. The comments and sugges- 
tions of the learned counsel of the defendant, in regard to the decision and opinion 
of 19th Wallace, it cannot be denied, were forcible and persuasive, as well as ingen- 
ious; but, until they shall have been adopted and promulgated by the Supreme 
Court, that opinion, in the judgment of this court, must be construed as already 
stated, — that is, as necessitating the sustaining of the demurrers in this case. 

“ Demurrer sustained.” 


That this decision will be very far-reaching, need not be said. Owing to 
the difficulty, in many cases, of an exact compliance with the law relating to 
returns, some uncertainty in the meaning of the law itself, and more or less 
capriciousness in the rules from time to time laid down by the department for 
the government of the assessors, and, perhaps, for other reasons not so sound, 
it became not unusual, during the existence of the law, for those liable to the 
tax to allow themselves to be ‘*doomed,”’ in the supposition that that was an 
end of the matter. 

There is another aspect of the decision, and a serious one. By sect. 3186 
of the United States Revised Statutes, re-enacting the revenue law previously 
in force, it is provided that — 


“Tf any person liable to pay any tax neglects or refuses to pay the same after 
demand, the amount shall be a lien in favor of the United States, from the time it 
was due, until paid, with interest, penalties, and costs that may accrue in addition 
thereto, upon all property, and rights to property, belonging to such person.” 


Tf the department purposes — as it is said it does — reviewing the whole mat- 
ter of the income tax, Congress ought to interfere by legislation, to the extent, 
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at least, of relieving those who have in good faith taken titles from delinquent 
tax-payers, from the secret liens created by the statute above quoted. 

The principle governing in the above case has also been applied in United 
States v. Halloran, lately decided in New York, an account of which we give 
elsewhere. 


TENNESSEE. 


LIABILITY OF SLEEPING-CAR Companies. — A novel question arose in 
Blum v. Southern Pullman Palace Car Co. (U.S. Cireuit Court, Western District 
of Tennessee). It appeared that the plaintiff, while travelling upon a sleeping- 
car owned and controlled by the defendants, went to bed in the berth assigned 
him, placing his wallet under the pillow. On rising in the morning he found 
that the wallet, which contained a large sum of money, was missing. The 
plaintiff declared against the defendants both as common carriers and as inn- 
keepers; but, at the trial, abandoned his first contention, and insisted that the 
defendants should be held to the liability of the last-named class of persons. 
Judge Brown, however, ruled otherwise, saying, in his charge to the jury, — 


“ The liability of the innkeeper, indeed, stands less upon reason than upon custom 
growing out of a state of society no longer existing. 

“ There are good reasons for not extending such liability to the proprietor of a 
sleeping-car. 

“1. The peculiar construction of sleeping-cars is such as to render it almost im- 
possible for the company, even with the most careful watch, to protect the occupants 
of berths from being plundered by the occupants of adjoining sections. All the berths 
open upon a common aisle, and are secured only by a curtain, behind which a hand 
may be slipped from an adjoining or lower berth, with scarcely a possibility of de- 
tection. 

“2, As a compensation for his extraordinary liability, the innkeeper has a lien 
upon the goods of his guests for the price of their entertainment. I know of no 
instance where the proprietor of a sleeping-car has ever asserted such lien, and it is 
presumed that none such exists. The fact that he is paid in advance does not 
weaken the argument, as innkeepers are also entitled to prepayment. 

“3. The innkeeper is obliged to receive every guest who applies for entertain- 
ment. The sleeping-car receives only first-class passengers travelling upon that 
particular road, and it has not yet been decided that it is bound to receive those. 

“4. The innkeeper is bound to furnish food as well as lodging, and to receive 
and care for the goods of his guests, and, unless otherwise provided by statute, his 
liability is unrestricted in amount. The sleeping-car furnishes a bed only, and that, 
too, usually for a single night. It furnishes no food, and receives no luggage, in the 
ordinary sense of the term. The conveniences of the toilet are simply an incident to 
the lodging. 

“5. The conveniences of a public inn are an imperative necessity to the traveller, 
who must otherwise depend upon private hospitality for his accommodation, — 
notoriously an uncertain reliance. The traveller by rail, however, is under no 
obligation to take a sleeping-car. The railway offers him an ordinary coach, and 
cares for his goods in a van especially provided for that purpose. 

“6. The innkeeper may exclude from his house every one but his own servants 
and guests. The sleeping-car is obliged to admit the employés of the train to 
collect fares and control its movements. 
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“7. The sleeping-car cannot even protect its guests, for the conductor of the 
train has a right to put them off for non-payment of fare, or violation of its rules 
and regulations. 

“T hold, therefore, that sleeping-car companies are not subject to the responsi- 


bility of innkeepers at common law, and that defendant cannot be held liable upon 
that ground.” 


As to the true character of the defendants’ obligation towards the plaintiff, 
and the measure of damage for the breach of it, the Judge continues: — 


“The scope of the liability of companies of this kind, so far as I know, has 
never been judicially determined. It is, undoubtedly, the law, that where a pas- 
senger does not deliver his property to a carrier, but retains the exclusive possession 
and control of it himself, the carrier is not liable in case of a loss; as, for instance, 
when a passenger's pocket is picked, or an overcoat or satchel is taken from a seat 
occupied by him. Upon this theory, it is insisted by the defendant that it cannot be 
held liable for negligence, inasmuch as the clothing and effects of its guests are 
never formally delivered to it. I cannot for a moment accede to this proposition. 
It is scarcely necessary to say that a person asleep cannot retain manual possession 
or control of any thing. The invitation to make use of the beds carries with it an 
invitation to sleep, and an implied agreement to take reasonable care of the guest’s 
effects while he is in such a state that care, upon his own part, is impossible. There 
is all the delivery which the circumstances of the case will admit. 

“T think it should keep a watch during night, see to it that no unauthorized 
persons intrude themselves into the car, and take reasonable care to prevent thefts 
by the occupants. .. . 

“The measure of damages only remains to be considered. The plaintiff again 
claims benefit of the law applicable to innkeepers, and insists upon his right to 
recover for the entire amount of his loss. The same reasoning would entitle him to 
recover a fortune, if he had seen fit to carry it about his person and lay it under his 
pillow ; and this, too, in the absence of notice to the company. The defendant, 
however, like a common carrier of passengers, is liable only for such property as the 
passenger may reasonably be supposed to carry about his person. It extends to his 
clothing and personal ornaments, the small articles of luggage usually carried in the 
hand, and a reasonable sum of nroney for his travelling expenses. A man may law- 
fully carry any sum he chooses about his person; but, with the modern facilities for 
obtaining drafts and sending money by express, it is, to say the least, imprudent to 
carry a large amount. As defendant received but two dollars for the use of its 
berth, it would be grossly unjust to mulct it in any sum the plaintiff may choose to 
swear he has lost, when the charges, simply, of transmitting this amount by express, 
might have been double or quadruple the price paid for the accommodation. The 
rule claimed by plaintiff would place carriers and owners of sleeping-cars com- 
pletely at the mercy of unscrupulous and designing men. It was, at least, the 
duty of the plaintiff to notify the conductor of the amount he carried about him; 
though even then it is very doubtful whether he could have charged him with the 
responsibility. 

“The substance of the law, then, is this: the defendant was not only bound to 
furnish the plaintiff with a berth for his accommodation, but to take watch and reason- 
able care that he suffered no loss. If plaintiff’s loss was occasioned by the want of 
such care, and his own negligence did not contribute to it, he is entitled to recover 
such sum as you may deem reasonably necessary for his personal expenses, con- 
sidering the length of his journey, and all the other circumstances of the case.” 
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VERMONT. 


Pusuic — Excuse FOR NON-ATTENDANCE. — James Ferriter et al. 
y. J. M. Tyler et al. — SurremMeE Court. — A question of interest arose in the 
above-named case, in which the facts were these: The complainants, are mem- 
bers of a Roman Catholic church. On June 4, 1875, the priest of the church, in 
behalf of the complainants, requested the respondents, who were the commit- 
tee of the school district in which the church is situated, to excuse Catholie 
children from attendance at the schools on ‘all holy days,’’ and especially on 
the above-named day, being Corpus Christi day, and a ** holy day.’’ The com- 
mittee refused to grant the request, on the ground of the interruption that 
would be caused to the schools. Thereupon about sixty children absented 
themselves from school by direction of their parents to attend religious exer- 
cises on said June 4. At their next appearance at the school, the committee 
refused to admit them, without an assurance that for the future the rules of the 
school should be obeyed. The priest and the parents refused to give such 
assurance, and brought their bill to enjoin the committee from preventing the 
admission of the children to the schools. The chief ground of the relief asked, 
was, in the language of the bill, ‘‘ Their (the orators’) constitutional right to 
worship God according to the dictates of their own consciences, without being 
abridged in the enjoyment of their civil rights.’’ Art. iii. of the State consti- 
tution.? 

The court held that the bill should have been filed in the name of the chil- 
dren, as the real parties plaintiff; but, considering the character of the applica- 
tion, the court preferred not to stand on that technical ground, but proceeded 
to examine the matter on its merits. The opinion begins with some account 
of the history of the clause in question, in the course of which it appears that 
the original constitution of 1777, besides the third article before quoted, con- 
tained also two clauses (brought into one by the revision of 1786), substantially 
like the provision now in force (sect. 41 of the present constitution), for the 
establishment of schools ‘‘ for the convenient instruction of youth,’’ and direct- 
ing that “laws for the encouragement of virtue, and prevention of vice and 
immorality, shall be made and constantly kept in force, and provision shall be 
made for their due execution; and all religious societies and bodies of men that 
have or may hereafter be united and incorporated for the advancement of relig- 
ion and learning . . . shall be encouraged and protected in the enjoyment of 


1 The third article of the Constitution is as follows: “‘ That all men have a natu- 
ral and inalienable right to worship Almighty God according to the dictates of their 
own consciences and understandings, as in their opinion shall be regulated by the 
word of God; and that no man ought to, or of right can, be compelled to attend any 
religious worship, &c., contrary to the dictates of his conscience ; nor can any man 
be justly deprived or abridged of any civil right as a citizen on account of his relig- 
ious sentiments or peculiar mode of religious worship ; and no authority can or ought 
to be vested in or assumed by any power whatever, that shall in any case interfere 
with, or in any manner control, the rights of conscience in the free exercise of relig- 
ious worship ; nevertheless, every sect or denomination of Christians ought to observe 
the Sabbath, or Lord’s day, and keep up some sort of religious worship, which to 
them shall seem most agreeable to the revealed will of God.” 
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the privileges, immunities, and estates which they in justice ought to enjoy, 
under such regulations as the General Assembly of this State shall direct.” 
The opinion (per Barrett, J.) then proceeds: — 


“When our Constitution was first framed and adopted, no occasion had been 
given for regarding the grievance that is now complained of; so, such grievance 
could not have been in mind as an object specially to be provided against in the 
making of that art. iii. On the other hand, the government-making people of New 
England, in the causes that had led to its first settlement by the Pilgrims, and by 
their children, and by after emigrants and their children, had ever deep and fresh-in- 
mind occasion and reason for the provisions of that article. And nothing could more 
fully, pointedly, and specifically indicate the nature of such occasion and reason than 
the language of the article itself. It was designed by it to secure to every subject 
equal civil rights, irrespective of his religious faith; so that his being a Catholic or 
a Protestant; his being a Calvinist or an Arminian; his being an Orthodox evan- 
gelical or a free-thinker; his being a Baptist or a Universalist; an Episcopalian or 
a Quaker, — should not make him the object of discriminating legislation or judicial 
judgment to his disadvantage, as compared with those of different faith and practice ; 
so that no law should be aimed or executed against him because he professed and 
practised one form of religious belief, or disbelief, rather than another, within the 
limits of personal immunity consistent with good order and the peace of society 
under the government. It was designed to debar the law-making and law-adminis- 
tering powers from enacting, or adjudging, that, unless the subject should profess a 
prescribed system of faith, and become a member of a prescribed religious organiza- 
tion, and conform in his worship to the prescribed ritual, he should not be entitled to 
the same personal rights, privileges, and enjoyments under the government as those 
who should do so. It was designed to secure absolute equality before the law of all 
subjects under the law, whatever might be their faith or notions in the matter of 
religion. And, as aresult, may not a Catholic be a Catholic, as freely as a Protestant 
may be a Protestant, with no law aimed at him because he is a Catholic and not a 
Protestant? It would seem to be trifling with a momentous subject, to claim that 
art. iii. was designed to prohibit the legislature from enacting any law the carry- 
ing into effect of which might interfere with the wishes and tastes and feelings of 
any of the citizens in the matter of religion, and even with the performance of relig- 
ious rites that should be regarded as matter of conscientious duty on the part of some 
of the subjects of the realm. Government, with reference to the ends designed to 
be secured and served by its existence and action, is altogether a practical matter, — 
not speculative, fanciful, sentimental, or impracticable. It performs its functions 
and works out its results by the instrumentality of laws enacted and laws adminis- 
tered, — laws adapted to the subject-matter of them, and to the accomplishing of the 
ends designed, and operating equally and alike upon all who come within their 
scope. 

“One of the chief ends of the government is to provide means and facilities for 
developing and educating and training the young into virtuous and intelligent men 
and women. This is recognized and emphasized by the section of the Constitution 
already referred to as to schools; and which, since 1786, has been in these words: 
‘Laws for the encouragement of virtue and prevention of vice and immorality ought 
to be constantly kept in force and duly executed, and a competent number of schools 
ought to be maintained in each town for the convenient instruction of youth.’ 

“ As already suggested, the Constitution proceeds upon the assumption that this 
can be done consistently with art. iii. In pursuance of that assumption, the legis- 
lature, through the whole course of our existence as a State, has been active and 
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h earnest, and considerate, in the making of laws for the existence and support and 
id management of what is meant by ‘schools in each town.’ In so doing it has never 
aimed to make, nor has it ever made, any provision that discriminates or distin- 
guishes in its operation, between persons of different religious sects. All are sub- 
n jected alike to the law and its administration. The Methodist, who regards his 
e camp-meeting as demanding as much of his conscience as the Episcopalian does 
e his Christmas or Lent; the Episcopalian, who regards the feast and fast days of his 
v church as demanding as much of his conscience as the Catholic does his holy ‘ Cor- 
y pus Christi ;’ the Congregationalist and Presbyterian, and Baptist and other sects, 
° who care for none of these things, and whose prayer-meetings and protracted meet- 
J ings demand as much of their consciences as in the case of the others before named ; 
1 and the man of no preference and no religion, — ali, and all their children, are subjected 
t alike to the school laws and to their administration. 
r “ Art. iii. was not designed to subjugate the residue of the Constitution, and 
° the important institutions and appliances of the government provided by the enacted 
r laws for serving the highest interests of the public as involved in personal condition 
l and social relations, to the peculiar faith, personal judgment, individual will or wish, 
; of any one in respect to religion, however his conscience might demand or protest. 
1 In that respect, it is implied, that while the individual may hold the utmost of his 
: religious faith, and all his ideas, notions, and preferences as to religious worship and 
: practice, he holds them in reasonable subserviency to the equal rights of others, and 
- to the paramount interests of the public as depending on, and to be served by, gen- 
’ eral laws and uniform administration. Rights of conscience and schools, under the 
. Constitution, were, when that instrument was made, and have been, during all its 
) continuance, to be harmonized with practicable consistency, — the schools under sect. 
41 not to be subordinated to the rights of conscience under art. iii. any more than 
the rights of conscience under art. iii. are to be subjected to the rights as to schools 
under sect. 41.” ... 
; “Tt is plain that, in those early times, religion and learning, under the Constitution 
and the laws to be enacted, were deemed to be compatible, and that schools of all 
grades, from the ‘schools in each town’ to the university, were to be the subjects 
of legislation under the Constitution; and it is especially plain that the ‘ schools in 
each town,’ as early as 1786, were combined with, if not given the precedence to, 
religious societies and bodies of men, as an instrumentality of the government, by 
: means of laws, ‘for the encouragement of virtue, and prevention of vice and immo- 
tality.’ In conclusion on this topic, as we cannot improve, so we adopt the language 
of Judge Potanp, in Williams v. School District in Newfane, 83 Vt. 275: ‘ Without 
: making further reference to the almost numberless acts of the legislature, exhibiting 
: the most active watchfulness and fostering care for the cause of popular education, 
enough has already been stated to show that the whole subject of the maintenance 
and support of our common schools has ever been regarded in this State as one not 
only of public usefulness, but of public necessity, and one which the State in its 
sovereign character was bound to sustain.’ 

“We now proceed to remark, that it stands out so plain as not to be matter for 
debate, even if it be not expressly conceded, that schools, in order to realize the in- 
tent of the Constitution in their behalf, must be subjected to system and order under 
established rules. Hence, the law charges the committee with the duty of ‘ adopting 
all requisite measures for the inspection, examination, and regulation of the schools, 
and the improvement of the scholars in learning.’ Gen. Stat. c. 22, sect. 39. 

“Let it be granted that parents and others may, upon their own respective reasons, 
control the attendance of the scholars, as against the official right of the committee 
in that behalf, and, practically, the ground of system and order and improvement 
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has no existence. For the parents and guardians or the scholars may, each on his own 
motion, and on his own notions, withhold their respective scholars from the schools. 
In this respect, so far as its effect on the schools is concerned, it makes no difference 
whether the occasion and motive involve conscience, will, whim, or the pocket.” .. . 

“Let it be repeated, then, that that article in the Constitution was not designed 
to exempt any person or persons of any sect, on.the score of conscience as to matters 
of religion, from the operation and obligatory force of the general laws of the State, 
authorized by other portions of the same instrument, and designed to serve the pur- 
poses contemplated by such other portions; it was not designed to exempt any persons 
from the same subjection that others are under to the laws and their administra- 
tion, on the score that such subjection at times would interfere with the performance 
of religious rites and the observance of religious ordinances, which they would deem 
it their duty to perform and observe but for such subjection. While all stand on 
equal footing under the laws, both as to benefits and privileges proffered, and as to 
exactions made and liabilities and penalties imposed, no one’s rights of conscience, 
as contemplated by said art. iii., are violated in a /eyal sense.” 


WASHINGTON TERRITORY. 


JupGce Green, of the Second District, Washington Territory, may fairly 
claim to be considered the most cautious occupant of the bench extant. A 
case recently came before him, in which an Indian was charged with the mur- 
der of another nomad, who was a medicine-man. The defendant’s wife had 
been very ill, and labored under the firm conviction that the medicine-man 
had bewitched her. The husband went to the medicine-man and requested 
the release of his wife from the spell which was killing her. The demand 
was refused by the reputed wizard, who further said, that the woman was in 
his power, and would die the next day. Upon this the husband very naturally 
killed him. The defence took the ground that a belief in witchcraft was 
sanctioned by the Bible, and was common all the world over. The judge, in 
charging the jury, observed that he did not feel at liberty to assume that there 
was no such thing as witcheraft; that he would not take upon himself to deny 
the possibility of the enchantment of the sick woman; and that, as the defend- 
ant believed it to be his duty to save his wife by killing the medicine-man, 
it was proper for the jury to find a verdict of not guilty: which they accord- 
ingly did, to the confusion of all future medicine-men. — Exchange. 


ENGLAND. 


Criminat Jurtspiction. — Tue ‘‘ Franconta’’ Case. — A question of 
great moment, both from its increasing practical importance and from the inter- 
esting points of law involved, arose in Reg. v. Kuhn. The Franconia, a Ger- 
man vessel, while in command of the defendant, came into collision with the 
British ship Strathclyde, within two miles of the English coast, sunk her, and 
Jessie Young, a passenger in the last-named vessel and a British subject, was 
drowned. The disaster was due to the gross carelessness of Kuhn; and he was 
brought to trial at the Central Criminal Court for manslaughter, and convicted. 
It was contended, however, in his behalf, that his offence, whatever it might be, 
was committed by a foreigner, on board a foreign ship, and on the high seas; 
that, therefore, the common-law courts had no jurisdiction. On the other hand, 
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the crown contended, that the death having occurred on board an English ship, 
the offence had been committed within British jurisdiction; and, secondly, and 
chiefly, the vessels being within the three-mile limit at the time of the disaster, 
the offence was committed within the realm of England, and was triable by 
the English courts. At the first hearing, the judges not being unanimous in 
their opinions, a rehearing was ordered; and, on the reargument, seven out of 
the thirteen judges who sat reached conclusions adverse to the crown. *‘ The 
majority of the judges (Cocksurn, C. J., Ketry, C. B., Bramwett, J. A., 
Sir R. Lusu, J., Pottock, B., and Frecp, J.) held, that, 
though a State had dominion within the distance of three miles from low-water 
mark, yet that such a dominion was merely for purposes of defence and security, 
and did not warrant the assumption of criminal jurisdiction in respect of peace- 
able foreign vessels passing over those waters. Of the minority, Lorp CoLe- 
RIDGE, C. J., and DenMAN, J., decided for the crown on both the points raised, 
—viz., as to the three miles being within the jurisdiction, and also as to the 
act having been committed on board a British vessel; whilst Brerr, J. A., and 
Amputett, B., founded their judgments on the first point alone. Grove, J., 
held that either point was sufficient to sustain a conviction; and LinpLey, J., 
elected to rest his opinion on the question of jurisdiction within the three-mile 
zone, at the same time expressing the view that there was some judicial author- 
ity for the contention that the act was done on board a British vessel, though 
he did not feel satisfied on the matter.’? We have received a portion only of 
one of the opinions delivered, that, namely, of the Lord Chief Justice, which is 
as follows :— 

“Possibly, after these precedents and all that has been written on this subject, it 
may not be too much to say, that, independently of treaty, the three-mile belt of sea 
might at this day be taken as belonging, for these purposes, to the local State. But 
it is scarcely logical to infer, from such treaties alone, that, because nations have 
agreed to treat the littoral sea as belonging to the country it adjoins, for certain 
specified objects, they have therefore assented to forego all other rights previously en- 
joyed in common, and have submitted themselves even to the extent of the right of 
navigation on a portion of the high seas, and the liability of their subjects therein to 
the criminal law, to the will of the local sovereign and the jurisdiction of the local 
State. Equally illogical is it, as it seems to me, from the adoption of the three-mile 
distance in these particular instances, to assume, independently of every thing else, a 
recognition, by the common assent of nations, of the principle that the subjects of 
one State, passing in ships within three miles of the coast of another, shall be in all 
respects subject to the law of the latter. It may be that the maritime nations of the 
world are prepared to acquiesce in their appropriation of the littoral sea; but I can- 
not think that these treaties help us much towards arriving at such a conclusion. 
At all events, the question remains, whether judicially I can infer that the nations 
who have been parties to them, and still further those who have not, have thereby 
assented to the application of the criminal law of other nations to their subjects on 
the waters in question, and on the strength of such inference to apply the criminal 
law of this country. The uncertainty in which we are left, so far as judicial knowl- 
edge is concerned, as to the extent of such assent, presents, I think, a very serious 
obstacle to our assuming the jurisdiction we are called upon to exercise, independ- 
ently of this, to my mind, still more serious difficulty, — that we should be assuming 
it without legislative warrant. So much for treaties. Usage as to the application of 
the general law of the local State to foreigners on the littoral sea, notwithstanding 
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reference to usage, is frequently made by the publicists in support of their doctrine, 
there is actually none. No nation has arrogated to itself the right of excluding foreign 
vessels from the use of its external littoral waters for the purpose of navigation, or 
has assumed the power of making foreigners in foreign ships passing through these 
waters subject to its laws, otherwise than in respect of matters connected with the 
navigation, or with revenue, local fisheries, or neutrality. And it is to these alone 
that the usage relied on is confined. Nor have the tribunals of any nation held for- 
eigners in these waters amenable generally to the local criminal law in respect of 
offences. It is for the first time in the annals of jurisprudence that a court is now 
called upon to apply the criminal law of the country to such a case as the present. 
It may well be, I say again, that —after all that has been said and done in this 
respect ; after the instances which have been mentioned of the adoption of the three- 
mile distance, and the repeated assertions of this doctrine by the writers on public 
law —a nation which should now deal with this portion of the sea as its own, so as to 
make foreigners within it subject to its law, for the prevention and punishment of 
offences, would not be considered as infringing the rights of other nations. But I 
apprehend, that as the ability so to deal with these waters would result, not from 
any original or inherent right, but, ex hypothesi, from the acquiescence of other States, 
some outward manifestation of the national will, in the shape of open practice or 
municipal legislation, so as to amount, at least constructively, to an occupation of 
that which was before unappropriated, would be necessary to render the foreigner, 
not previously amenable to our law, subject to its general control. That such legis- 
lation, whether consistent with the general law of nations or not, would be binding 
on the tribunals of this country, — leaving the question of its consistency with inter- 
national law to be determined between the governments of the respective nations, — 
can, of course, admit of no doubt. The question is, whether such legislation would 
not, at all events, be necessary to justify our courts in applying the law of this country 
to foreigners under entirely novel circumstances in which it has never been applied 
before. It is obviously one thing to say that the legislature of a nation may, from 
the common assent of other nations, have acquired the full right to legislate over a 
part of that which was before high sea and as such common to the world ; another, 
and a very different thing, to say that the law of the local State becomes thereby at 
once, without any thing more, applicable to foreigners within such part, or that, in- 
dependently of legislation, the courts of the local State can proprio vigore so apply it. 
The one position does not follow from the other; and it is essential to keep the 
two things — the power of Parliament to legislate and the authority of our courts 
without such legislation to apply the criminal law where it could not have been 
applied before —altogether distinct, which it is evident is not always done. It is 
unnecessary to the defence, and equally so to the decision of the case, to determine 
whether Parliament has the right to treat the three-mile zone as part of the realm, 
consistently with international law. That is a matter on which it is for Parlia- 
ment itself to decide. It is enough for us that it has the power to do so. The 
question really is, whether, acting judicially, we can treat the power of Parliament 

to legislate as making up for the absence of actual legislation. I am clearly of 

opinion that we cannot, and that it is only in the instances in which foreigners on 

the seas have been made specially liable to our law by statutory enactment that that 

law can be applied to them. 

THE RESULTS. 

“In the result, looking to the fact that all pretension to sovereignty or jurisdiction 
over foreign ships in narrow seas has long since been wholly abandoned; to the 
uncertainty which attaches to the doctrine of the publicists as to the degree of sov- 
ereignty and jurisdiction which may be exercised on the so-called territorial sea; 
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to the fact that the right of absolute sovereignty therein, and of penal jurisdiction 
over the subjects of other States, has never been expressly asserted or conceded 
among independent nations, or, in practice, exercised and acquiesced in, except for 
violation of neutrality, or breach of revenue or fishery laws, which, as has been 
pointed out, stand on a different footing; as well as to the fact that neither in 
legislating with reference to shipping, nor in respect of the criminal law, has Par- 
liament thought proper to assume territorial sovereignty over the three-mile zone, 
so as to enact that all offences committed upon it, by foreigners in foreign ships, 
should be within the criminal law of this country, but, on the contrary, wherever it 
was thought right to make the foreigner amenable to our law, has done so by ex- 
press and specific legislation, —I cannot think that, in the absence of all precedent, 
and of any judicial decision or authority applicable to the present purpose, we should 
be justified in holding an offence, committed under such circumstances, to be punish- 
able by the law of England, especially as in so holding we must declare the whole 
body of our penal law to be applicable to the foreigner passing our shores in a foreign 
vessel, on his way to a foreign port. Iam by no means insensible to the argument 
ab inconvenienti, pressed upon us by the Solicitor-General. It is, no doubt, desirable, 
looking to the frequency of collisions in the neighborhood of our coasts, that the 
commanders of foreign vessels, who, by unskilful navigation or gross want of care, 
cause disaster or death, should be as much amenable to the local law as those navi- 
gating our own vessels, instead of-redress having to be sought in the, perhaps, distant 
country of the offender. But the remedy for the deficiency of the law, if it can be 
made good consistently with international law, —as to which we are not called upon 
to pronounce an opinion, —should be supplied by the action of the legislature, with 
whom the responsibility for any imperfection of the law alone rests, not by a usur- 
pation on our part of a jurisdiction which, without legislation, we do not judicially 
possess. This matter has been sometimes discussed upon the assumption that the 
alternative of the non-exercise of jurisdiction on our part must be the total impunity 
of foreigners in respect of collision arising from negligence in the vicinity of our 
coast. But this is a total mistake. If by the assent of other nations the three-mile 
belt of sea has been brought under the dominion of this country, so that, consistently 
with the rights of other nations, it may be treated as a portion of British territory, it 
follows as a matter of course that Parliament can legislate in respect of it. Parlia- 
ment has only to do so, and the judges of the land will, as in duty bound, apply 
the law which Parliament shall so create. The question is, whether legislative 
action shall be applied to meet the exigency of the case, or judicial authority shall 
be strained and misapplied in order to overcome the difficulty. The responsibility 
is with the legislature; and there it must rest. Having arrived at this conclusion, it 
becomes necessary to consider the second point taken on the part of the crown; 
namely, that, though the negligence of which the accused was guilty occurred on 
board a foreign ship, yet, the death having taken place on board a British ship, the 
offence was committed within the jurisdiction of a British court of justice. This 
is the point insisted on by my brothers Denman and Lindley, with the somewhat hesi- 
tating and reluctant assent of the Lord Chief Justice of the Common Pleas. I dissent 
altogether from their opinion. In considering this question, it is necessary to bear 
in mind — which Iam disposed to think has not always been done —that we must 
deal with this part of the case without any reference to the theory of the three-mile 
zone, and (as was very properly admitted by the Solicitor-General) as though the 
two ships had met, and the occurrence had happened, on the ocean.” Having 
entered fully into the authorities on this head, the Lord Chief Justice proceeded : 
“But for the opinion expressed by my brother Denman, I should have thought it 
beyond dispute that a foreign ship, when not in British waters, but on the high seas, 
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was not subject to our law. Upon this point I had thought that all jurists were 
unanimous, and could not have supposed that a doubt could exist. Upon what is the 
contrary opinion founded? Simply upon expediency, which is to prevail over princi- 
ple. What, it is asked, is to happen if one of your officers, enforcing your revenue 
laws, should be killed or injured by a foreigner on board a foreign ship? What is to 
happen, if, a British and foreign ship meeting on the ocean, a British subject should 
be killed by a shot fired from a foreign ship? In either of these cases would not the 
foreigner guilty of the offence become amenable to English law? Could it be en- 
dured that he did escape with impunity? If brought within the reach of a British 
court of justice, could he not be tried and punished for the offence; and ought he to 
be permitted to escape with impunity, or ought he not to be tried and punished for 
such offence? My first answer is, that the alternative is fallacious. He will not 
‘escape with impunity.’ He will be answerable to the laws of his own country; 
and it is not to be presumed that the law of any civilized people will be such or so 
administered, as that such an offence should escape without its adequate punishment. 
As regards the amenability of the offender under such circumstances to our own law, 
it will be time enough to determine the question when the case arrives. If the con- 
viction and punishment of the offender can only be obtained at the sacrifice of funda- 
mental principles of established law, I for one should prefer that justice should fail 
in the individual case, than that established principles, according to which alone 
justice should be administered, should be arrested and strained to meet it. I think, 
therefore, that both exceptions taken on the part of the crown to the general rule, 
that a foreigner committing an offence out of the jurisdiction of a country which is 
not his own, cannot be brought to trial in the courts of the former, thus failing, it 
appears to me that the general rule must prevail, and that the defendant, having 
been a foreign subject, on board a foreign ship, on a foreign voyage, and on the high 
seas, at the time the offence was committed, is not amenable to the law of this coun- 
try ; and there was, therefore, no jurisdiction to try him, and that, consequently, the 
conviction was illegal. In the conflict of opinion which unfortunately exists, it is a 
great satisfaction to me to be able to add, that the late Mr. Justice Archibald, whose 
loss the whole profession, and especially those who had the advantage of his intimacy 
or acquaintance, must deeply lament, and whose loss as a most learned, enlightened, 
and conscientious judge, the public has so much reason to deplore, having seen my 
proposed judgment, communicated to me his entire concurrence, both in the conclu- 
sion at which I had arrived, and the grounds on which it is founded. His opinion, 
as he is no more, cannot, of course, be of any avail to the defendant; but as without 
it the majority of the court are of opinion that the conviction should be*quashed, it 
must be quashed accordingly.” 

Mr. Justice Lusu said: “I have already announced, that, although I have pre- 
pared a separate judgment, I did not feel it necessary to deliver it; because, having 
since perused the judgment which the Lord Chief Justice has just read, I found that 
we agreed entirely in our conclusions, and that I agreed in the main with the reasons 
upon which those conclusions are founded. I wish, however, to guard myself from 
being supposed to adopt any words or expressions which may seem to imply a doubt 
as to the competency of Parliament to legislate as it may think fit for these waters. 
I think that usage and the common consent of nations, which constitute interna- 
tional law, have appropriated these waters to the adjacent State, to deal with them 
as the State may deem expedient for its own interests. ‘They are, therefore, in the 
language of diplomacy and of international law, termed by a convenient metaphor 
the territorial waters of Great Britain, and the same or equivalent phrases are used 
in some of our statutes denoting that this belt of sea is under the exclusive dominion 
of the State. But the dominion is the dominion of Parliament, not the dominion 
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of the common law. That extends no farther than the limits of the realm. In the 
reign of Richard II. the realm consisted of the Jand within the body of the coun- 
ties. All beyond low-water mark was part of the high seas. At that period the 
three-mile radius had not been thought of. International law, which upon this sub- 
ject at least has grown up since that period, cannot enlarge the area of our munici- 
pal law, nor could treaties with all the nations of the world have that effect. That 
can only be done by act of Parliament. As no such act has been passed, it follows 
that what was out of the realm then is out of the realm now, and what was part of 
the high seas then is part of the high seas now; and upon the high seas the admi- 
ralty jurisdiction was confined to British ships. Therefore, although, as between 
nation and nation, these waters are British territory, as being under the exclusive 
dominion of Great Britain, in judicial language they are out of the realm; and any 
exercise of criminal jurisdiction over a foreign ship in these waters, must, in my 
judgment, be authorized by an act of Parliament.” 


Touching the point that the crime was committed on board an English 
vessel, a correspondent of the Times sends to that paper the following letter: — 


“Sir, — The case of the Franconia has naturally excited great attention. The 
point decided is of the highest importance, and the judges, after hearing it twice 
argued, are nearly equally divided upon it. In such circumstances, it is scarcely 
credible that any thing has been overlooked; yet I do not find in your full report, 
nor in the report of your contemporaries, any reference to a precedent that appears 
to bear directly upon the controversy. 

“Nearly one hundred years ago, a man firing from the shore killed another, one 
hundred yards off at sea.. The question arose, whether the offence was committed 
at sea or on land. If at sea, it came under the admiralty jurisdiction; if on land, it 
was triable at the assizes in the county. The point was ordered to be argued before 
all the judges of England in the Exchequer Chamber, and it was so argued on the 
25th of November, 1785; a second argument was ordered, and that was held before 
all the judges except Lord Loughborough, at Serjeant’s-inn, on the 20th of Janu- 
ary, 1786. The Times had not then come into existence, and the report is most 
meagre; but the marginal note in Leach’s Reports says it was held ‘ that the offender 
shall be tried by the admiralty jurisdiction ; for the offence is committed where the 
death happens, and not at the place from whence the cause of the death proceeds.’ In 
1 East, P. C., the only other report, it is said, referring to a MS. of Mr. Justice 
Buller, that ‘all the judges held that the trial must be at the admiralty court, 
and not at common law.’ 

“If this precedent, which is cited without any expression of doubt in all the text- 
books, is valid, it governs, or ought to govern, the Franconia case. The offence 
was committed on board the English ship run down, and not on board the German 
ship, and Kuhn was liable to our law without any reference to the three miles limit 
and the accumulated learning on that head. And I venture to think that this is 
good sense. The principle of our criminal law—the very foundation of man- 
slaughter through negligence —is, that a man’s will accompanies his act into all its 
natural and probable consequences ; and if I fire across the frontier of a country and 
kill a man, or set a train at the same distance to blow him into the air, or send 
poisoned sweets about by post, the offence is consummated and tried where the 
attempt takes, or is designed to take, effect. 

“Tt is at least noteworthy, that, if the judgment in the Franconia case is right, a 
foreigner passing our shores might deliberately take a pot shot at an Englishman on 
shore, and kill him, without being liable to our jurisdiction. 


“ Your obedient servant, Cc, 
“Lincoln’s-inn, November 14.” 
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A telegram from Hamburg announces that criminal proceedings have been 


begun in that city against Kuhn; so that he seems not likely to escape alto- 
gether. 


Ture Courts or AprreaL. — No time seems to have been lost in the ap- 
pointment of judges to the Ultimate and Intermediate Courts of Appeal, 
under the new Judicature Act. Mr. Justice Blackburn, senior puisne judge 
of the Court of Queen’s Bench, and Mr. Edward Strathearn Gordon, the 
Lord Advocate, have been appointed lords of appeal in ordinary, and have 
been made peers for life, under the titles, respectively, of Baron Blackburn of 
Killearn, and Baron Gordon of Drumearn. 

At the same time, three puisne judges of the English bench, Mr. Justice 
Brett, Mr. Baron Bramwell, and Mr. Baron Amphlett, have been elevated to 
the Intermediate Court of Appeal. 


These appointments have met with universal approval. The London Law 
Journal says: — 


“The promotion of Mr. Justice Blackburn to be a lord of appeal will be received 
with universal approbation. For many years his lordship has been before the pro- 
fession and the public. His great rapidity of discernment, his learning, and his ex- 
perience, are known to every one familiar with Westminster Hall. His keen sense 
of justice, love of right, and high-mindedness, cannot be too highly appreciated. 
Ilis one fault — namely, excessive eagerness to get at the point of the case, and to 
leap to a conclusion on it — will disappear altogether in the serene atmosphere of the 
House of Lords. His lordship will be much missed in Westminster Hall. Some 
members of the bar were repelled by the brusque manner of the learned judge; but 
all men capable of seeing beneath the surface found in him the true spirit of a gen- 
tleman, the kindest of natures, and the most generous of dispositions. 

“The Right Hon. Edward Strathearn Gordon, Lord Advocate of Scotland, will 
be the other lord of appeal, and will supply the place so well filled by the late Lord 
Colonsay. The presence in the House of a judge thoroughly acquainted with the 
principles and practice of Scotch jurisprudence is essential, and Mr. Gordon is well 
qualified to aid their lordships in this respect. 

“‘We suppose that the selection of Baron Bramwell, Mr. Justice Brett, and Baron 
Amphiett, to be judges of the Intermediate Court of Appeal, will be generally ad- 
mitted to be wise. Indeed, the appointment of Baron Bramwell and Mr. Justice 
Brett was a foregone conclusion, while the addition of Baron Amphlett will equalize 
the common law and equitable forces in that tribunal. Baron Bramwell has for 
many years been one of the special favorites of the profession. With the bar, his 
popularity could not stand higher. No one who has ever practised before him, 
whether as a leader or a junior, will forget his consistent courtesy and abundant 
supply of good humor, or will fail to acknowledge that lofty sense of honor with 
which his lordship has been ever actuated. In losing him from the High Court of 
Justice, we have the consolation of knowing that a vast harvest of appeals will still 
bring the bar into continual contact with him. The solicitors and the suitors have 
been equally proud of his lordship’s talent, discretion, courtesy, and impartiality, 
and all will wish him well in his new career. 

“Mr. Justice Brett and Baron Amphlett belong to a younger generation of 
judges; but the former, at a very early stage of his judicial life, displayed remarka- 
ble force of character, coupled with great knowledge of business, and thorough 
acquaintance with the principles of the law. No one, indeed, has excelled Mr. 
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Justice Brett in knowledge of the general affairs of life, and of every thing con- 
nected with the trade of the country. Baron Amphlett has ever shown himself a 
laborious and painstaking judge, and we doubt not that he will render much help 
in the Court of Appeal.” 


It seems likely that the real work of deciding the law will hereafter be done 
in the courts of appeal. : 


Mr. Justice Quarn. —Sir John Richard Quain, one of the justices of 
the Queen’s Bench Division, died in September, after a long illness, at his res- 
idence in London. He was appointed early in 1872, and soon after was 
knighted. He bore, at the time of his appointment, a great reputation as a 
commercial lawyer on the Northern Circuit, and it was not impaired during 
his career as a judge. He possessed, too, a wide knowledge of general juris- 
prudence. During his life, he took great interest in the improvement of legal 
education, and it is said he has bequeathed the sum of £10,000 to trustees, to 
be applied to that purpose. 


Mr. Justice ARCHIBALD. — Still another vacancy has been caused by the 
death of Sir Thomas Dickson Archibald, one of the judges of the Common 
Pleas, Oct. 18. Judge Archibald was born in Nova Scotia in 1817, and re- 
ceived his early education there. Removing to England, he entered as student 
at the Middle Temple, and in 1852 was called to the bar. In 1868 he was 
selected as junior common-law counsel to the treasury. In that capacity he 
was engaged in several important matters, notably in the preparations for 
the prosecution of the ‘‘ claimant’’ for perjury. In November, 1872, he was 
appointed to the Queen’s Bench, whence, in 1875, he was transferred to the 
Common Pleas. 

Speaking at the Lord Mayor’s dinner, Nov. 9, of the death of Judges 
Quain and Archibald, the Lord Chancellor said : —- 


“T cannot but take the first public opportunity of expressing the profound regret 
which I, in common with the whole legal profession, feel at the loss which we have 
recently sustained by the death —I must say the untimely death — of two of the 
youngest, the most vigorous, and the most efficient judges of the Supreme Court. 
There never was a time when services like theirs could with greater difficulty be 
spared. We are passing through a crisis of extensive legal changes, and we stand 
in need of every possible contribution of wisdom, of experience, of patience, of for- 
bearance, to make those changes fit and harmonize with our ancient system of judi- 
cature. I suppose that a simple and inexpensive system of procedure must always 
tend to increase litigation ; and, if the recent changes are to be tried by this test, they 
must have been most signally successful in their operation; for whereas we under- 
stand that there is scarcely any trade or occupation in this country which is not suf- 
fering from a greater or less degree of depression, I believe I am right in saying that 
the quantity of business which stands at this moment at the disposal of the various 
courts of justice is greater than it has been at any previous time.” 


Hicu Court or Justice. — The vacancies occurring by the promotion of 
Mr. Justice BLAckBURN, and the deaths of Mr. Justice QuAIN and Mr. 
Justice ARCHIBALD, have been filled by the appointments of Mr. Henry 
Hawkins, Q. C., Mr. Henry Manisty, Q. C., and Mr. Henry CHARLES 
Lorrs, Q. C., respectively. 
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The appointment of Mr. Lopes (who was called to the bar in 1852, and 
made queen’s counsel in 1869) is, says the Law Times, colorless, from a pro- 
fessional point of view. 

Mr. Hawkins was called to the bar in 1843, and made queen’s counsel in 
1858. He has had a large experience of court business, and, ‘‘ if not a pro- 
found lawyer, possesses a capacity for comprehending points of law, which is 
very nearly as valuable as the actual knowledge.’’ Mr. Manisty was called 
to the bar in 1845, and made queen’s counsel in 1857. He enjoys at the bar 
a high reputation as a sound lawyer. It is matter of regret, says the Solici- 
tors’ Journal, that his “‘ appointment was not made at least ten years ago.”’ 
Both Mr. Hawkrys and Mr. Manisty were most warmly greeted at the re- 
opening of the courts, after the long vacation. 

It is understood that Mr. Justice Hawk1ns will be transferred to the Ex- 
chequer Division. Hereafter, all newly appointed judges will be sworn in in 
the Queen’s Bench Division, and thence be transferred to the other divisions, 
as occasion may require. 


Vice-CuanceLtor Stuart.—The Right Honorable Sir John Stuart, 
for many years a Vice-Chancellor, died Oct. 29, aged eighty-three. He was 
educated at the University of Edinburgh. He was called to the bar at Lin- 
coln’s Inn in 1819, and was made queen’s counsel in 1839. In 1852 he 
was appointed to a vice-chancellorship, an office which he held till his res- 
ignation in 1871. It was said at the time of his retirement that the state 
of the business of the court had never been in a more satisfactory condition; 
and that the many important questions which had come before him had been 
‘* adjudicated upon with perspicuity of intellect, accuracy, and extent of learn- 
ing, acuteness of thought, and, above all, with a steadfast adherence to those 
sound principles which were laid down by the fathers of equity, — Lord Hard- 
wicke, Lord Eldon, and Sir William Grant, —as the landmarks of equity 
jurisprudence.” 


Cross-EXAMINATION TO CREDIT. — The coroner’s inquest in the Bravo 
case, which, while accomplishing next to nothing of the purpose it was set 
to accomplish, contrived needlessly to blacken the reputation of two or three 
persons who came before it as witnesses, seems to have kindled afresh the dis- 
cussion which was provoked by the Tichborne trial, when the right of cross- 
examination was undoubtedly pushed to its extreme limit. As a consequence, 
several leading English papers have made the matter the subject of leading 
articles, which deal with a condition of things which we can but think more 
fanciful than real. Says the Pall Mall Gazette : — 


“Every man is liable to be brought into court as a witness; and every witness 
gives evidence that must be more or less favorable to one side or the other in a litiga- 
tion. But the side to which a witness is unfavorable claims the right of submitting 
the adverse testimony to an ordeal known as ‘cross-examination to credit.’ In addi- 
tion to questions relating to the actual subject-matter of the inquiry, the cross-exam- 
ining counsel is allowed to put two classes of questions which cannot strictly be 
regarded as relevant, and which may be either a most efficient and harmless instru- 
ment for eliciting truth, or the machinery for inflicting cruel and unnecessary torture. 
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He may ask any questions which tend to test the accuracy, veracity, and credibility 
of the witness, or to shake his credit by injuring his character; and the witness 
‘may be compelled to answer any such question, however irrelevant it may be to the 
facts in issue, and however disgraceful the answer may be to himself,’ unless the 
answer ‘ would, in the opinion of the judge, have a tendency to expose the witness 
to any criminal charge, or to any penalty or forfeiture which the judgé regards as 
reasonably likely to be preferred or sued for.’ This is a succinct statement — from 
Mr. Stephen’s lately published Digest — of the existing law, so far as it is expressly 
defined by the text-writers and cases. Any thing short of an admission of a crime 
may be wrung from the witness under a ‘cross-examination to credit.’ A man or 
woman who has lived a blameless life for years, and who has been called to testify 
to some plain and simple matter of fact, may be forced to admit that he or she had 
been guilty of some grievous moral lapse at some distant period. A man may be 
compelled to confess to having committed adultery twenty years ago, a woman to 
having been seduced ten years ago, and this, possibly, in the presence of the innocent 
and trusting children or parents of the guilty, who had vainly hoped to cover up their 
early fault with long repentance and the gathering dustof time. Or it may be that 
the fact disclosed, though not creditable, as barely stated, to the character of the 
witness, would be susceptible of much mitigation, could all the circumstances be 
explained. Such an explanation, however, is in most cases too evidently out of the 
question. To go back twenty or ten years for apologies and qualifications is gen- 
erally beyond the power, if not beyond the grasp of memory, of ordinary men; nor 
could the process of mitigation be introduced into an alien inquiry. The witness 
who is cross-examined to credit, and has admitted any facts from which unfavorable 
inferences can be drawn, is branded irremediably in the eyes of the world, and, per- 
haps, degraded for ever in the opinion of those who are nearest and dearest to him. 
And this penalty is inflicted not because he has sinned, neither by public justice nor 
by private vengeance, but simply because he has had the misfortune to be asked to 
testify to some obvious and recent fact. In not a few semi-barbarous countries a 
dying man will be allowed to perish by the roadside, not because the passers-by are 
more inhuman than other men, but because a bad system of justice and police im- 
poses heavy responsibilities and exacts difficult explanations from all persons who 
are found in possession of a corpse. Something of the same kind will be a very 
probable result of the license of cross-examiners in this country, if it be allowed to 
assail individual character unchecked. At present we are all the allies of public 
justice. A man who knows any thing bearing upon a crime is, as a rule, very will- 
ing to tell his story in open court. But how long is this willingness likely to stand 
the trial of such attacks upon the credit of witnesses, as we have lately seen in more 
than one notorious case ?”’ 


We said we altogether doubt whether the condition of things in an English 
court is fairly represented by the Gazette. But if it is, we do not see that 
the remedy it proposes is adequate. The Gazetie has recourse to Mr. Stephen's 
rules on the point in the Indian Evidence Act as the ‘* nearest approach to a 
workable settlement ”’ of the matter. These rules provide that — 

“«Tn exercising its discretion, the court shall have regard to the following consid- 
erations :’ — 

“1, Such questions are proper, if they are of such a nature that the truth of the 
imputation conveyed by them would seriously affect the opinion of the court as to 
the credibility of the witness on the matter to which he testifies. 

“2, Such questions are improper, if the imputation which they convey relates to 
matters so remote in time, or of such a character, that the truth of the imputation 
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would not affect, or would affect in a slight degree, the opinion of the court as to the 
credibility of the witness on the matter to which he testifies. 
‘3. Such questions are improper, if there is a great disproportion between the 


importance of the imputation made against the witness’s character and the importance 
of his evidence.” 


These rules, however, amount to little more than a description of legal 
discretion. But the whole trouble, according to the Gazette, has grown out of 
the presumption of the bar ‘‘ and the timidity of the bench.”’ If this be so, 
then the judges and not the law need attention, unless, indeed, discretion is to 
be wholly taken from them. 


Lettinc Rooms. —Impiiep Covenant. — v. . —City 
of London Court. — ‘+ A somewhat novel and interesting point of law,’’ says 
the Law Times, ‘‘ arose in this case. The facts, which were substantially un- 
disputed, were, so far as is necessary-for the purposes of this report, as 
follows: The plaintiff was a solicitor, and the defendant a barrister, having 
his chambers in the Temple. On the 3d July last, the plaintiff, being in 
search of offices, went to see the defendant’s rooms, part share of which he 
had advertised to be let, and expressed himself satisfied with them, but asked 
till the evening of the same day to come toa final conclusion. Upon this 
occasion it appears that the defendant said to the plaintiff, ‘I hope, Mr. J., 
you are a moral character, and will have no improper persons here;’ to which 
the plaintiff replied, that he was a married man, and merely wanted the rooms 
for the purpose of carrying on his business. On the same evening, plaintiff 
sent defendant a check for six months’ rent in advance, but when he went 
to the chambers two days afterwards to commence his tenancy, the defendant 
informed him that he was in the habit of receiving the visits of an ‘ actress ’ 
there, and asked whether that would be any objection. The plaintiff was 
very much astonished at what he heard, and, after some consideration, re- 
minded the defendant of what he had said at the first interview, and, under 
the circumstances, asked for the return of the six months’ rent. This the 
defendant refused, and after some futile attempts at a compromise, the present 
proceedings were instituted for the recovery of the money paid. Upon these 
facts, the counsel for the plaintiff argued, that, although in the case of land 
or an unfurnished house being let there was no implied covenant that it 
should be fit for the purpose for which it was required, or for habitation 
(Hart v. Windsor, 12 M. & W. 68 ; Sutton v. Temple, id. 52), yet, that where 
offices or furnished apartments or lodgings were taken, there was an implied 
covenant that they should be reasonably fit for use and occupation (Smith v. 
Marrable, 11 M. & W. 5; Campbell y. Lord Wenlock, 4 F. & F. 716); and 
that, if they were not, so that the tenant was deprived of all beneficial enjoy- 
ment, he was entitled to rescind the lease or agreement, and take proceedings 
for its breach. Here the defendant knew that the chambers were required 
for professional purposes, and as it subsequently appeared, by his own confes- 
sicn, that they were unfit for such purposes, he was bound to return the rent. 
The counsel for the defendant urged that the occasional presence of an 
‘actress’ in the chambers did not, in point of law, justify the plaintiff in 
rescinding the agreement. The ‘actress’ might not be in the chambers 
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when the plaintiff was using them. The court, however, was clearly of 
opinion that common sense, as well as law, was in favor of the plaintiff’s con- 
tention. He should decide for the plaintiff, for the full amount claimed, with 
costs.”? 


CANADA. 


ApMIRALTY. — CoLiision. — The Frank, Petersen, master. — This case, 
which was lately decided in the Vice-Admiralty Court at Quebec, involved a 
question of fact of much importance. A Norwegian bark, the Frank, while cross- 
ing the Grand Banks, in a fog, ran down and sunk an American fishing-schooner, 
the Job Johnson, which was lying at anchor. In suit to recover for the loss of 
the schooner, the court found, as a fact, that the bark was negligent at the 
time of the accident, in that she was sailing at too great speed, considering the 
weather. The bark, however, imputed fault to the schooner for sounding a 
fog-horn instead of ringing a bell, as directed by the sailing regulations for a 
vessel at anchor, whereby the bark was misled. The court held that a fog- 
horn was not a legal substitute for a bell; but found, as a fact, that the omis- 
sion to ring a bell did not contribute to the accident. On this part of the case 
the court (Stuart, J.) says: — 


“TI now take up the charge against the schooner for not ringing a bell, which the 
second mate of the bark has said would have enabled him to avoid the schooner, 
as he would then have ported his helm and have kept it to port. The fog-horn’s blasts 
were thus, according to him, the cause of the accident. 

“ By orders in council issued in pursuance of the fifty-eighth section of the Mer- 
chant Shipping Act, Amendment Act, 1862, the regulations for preventing collisions 
at sea, appended to an order in council dated 9th January, 1863, have, with the assent 
of the United States of America, been made to apply not only to sea-going ships of 
that country, but to ships of the United States when navigating the inland waters of 
North America, whether within British jurisdiction or not. See App. to Lush. R. 72; 
B. & B. Lush. 482. The same regulations have likewise been made applicable to 
Norwegian ships. 2 Stuart’s Adm. R. App. p. 325. The tenth article, governing 
fog-signals, provides that sailing-ships under weigh shall use a fog-horn, and, when 
not under weigh, shall use a bell. 

“To relieve the schooner from the observance of this rule, a regulation, said to 
proceed from the United States government at Washington, has been produced. It 
is in the form of a circular addressed to the Collectors of Customs, signed by Mr. 
Richardson, the Secretary of the Treasury at Washington; it bears date the 18th 
October, 1878, and is as follows : — 

“*You are instructed to issue to each sailing-vessel, with its proper regulation 
papers, two copies of this circular, and to endeavor to enforce the provisions con- 
tained in the resolution given below of the Board of Supervising Inspectors of Steam 
Vessels : — 

“* Be it resolved, that the President of the Board of Supervising Inspectors repect- 
fully request the Secretary of the Treasury to instruct Collectors of Customs on the 
seaboard and lakes to issue to each sailing-vessel, with its proper regular papers, two 
copies of the fog-horn signal rules adopted by this board, to be framed under glass, 
and hung in some conspicuous place on said vessels. The rules referred to are as 
follows : — 

“¢], Whenever there is a fog, by day or night, the fog-signals described below 
shall be sounded. 
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“ «2. Sailing-vessels, and every craft propelled by sails upon the ocean, lakes, and 
rivers, shall, when on the starboard tack, sound one blast of their fog-horns ; when on 
the port tack, they shall sound two blasts of their fog-horns; when with the wind 
free or running large, they shall sound three blasts of their fog-horns ; when lying-to 
or at anchor, they shall sound a general alarm. Tn each instance the above signals shall 
be sounded at intervals of not more than two minutes.’ 

“Mr. Howells, Consul of the United States at Quebec, has given a certificate that 
this circular would be received by any collector of customs or similar officer of the 
United States as a genuine and authoritative order from the Department of the 
Treasury. He has been examined also to prove the signature of the Secretary of 
the Treasury at Washington, and has said that this regulation was made by a board 
of supervising inspectors under an act of Congress, which, he believes, is the same 
as stated in Nos. 4404 and 4405 of the Revised Statutes of Congress, 1873-74. I 
have looked at this citation, and do not find any power there delegated to inspectors 
to alter the sailing regulations established between England and the United States, 
but I see there a power given to inspectors to regulate steam-vessels. I do not think, 
therefore, that the schooner Job Johnson was relieved by this circular from the ring- 
ing of a bell. Great Britain and the United States, as well as this Dominion, have 
adopted the sailing regulations. They have been made to apply not only to sea- 
going vessels, but also to the great lakes bordering on the United States and Canada. 
Norway has assented to them, with many other European powers; and it is very 
much to be regretted if the fishermen on the banks of Newfoundland have been mis- 
led by the circular. It has been proved in this case that the fog-horn is in use on 
the banks, and men of long experience there, as fishermen, say that they have never 
known the bell to be used. The term ‘general alarm’ directed by the circular, as 
applied to a small fishing-schooner, to be created every two minutes upon the 
Atlantic Ocean, is a term of doubtful meaning. I should hardly imagine it to be a 
fog-horn, unless accompanied by other sounds, perhaps not within the power of a 
small vessel to make. If I have particularly alluded to this part of the case, it is 
because a departure from any one of the sailing regulations, no matter what, whether 
for a better one or an equivalent, may mislead other vessels. If other vessels are 
misled, —and it is easy to conceive such a case, where a bell is not rung and a blast 
of a fog-horn substituted, — the deviation may have a disastrous effect upon important 
interests. A more lamentable case than the present cannot be found, if the persons 
interested are to be deprived of their remedy in consequence. If there is a class of 
men whose industry, attended with constant exposure of their lives, furnishes an 
indispensable article of food to a large portion of the human race, requires protection, 
it is the fishermen of Newfoundland ; and it is to be hoped, that if they are laboring 
under ignorance of the law, that they should be informed of it.” 


It hardly needs to be added, that the state of things disclosed by this case 
should receive instant attention. 


